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SUBJECT:  Transmittal  of  Technical  Report  D-78-55 


TO:  All  Report  Recipients 


1.  The  technical  report  transmitted  herewith  represents  the  results  of 
one  of  several  research  efforts  (work  units)  undertaken  as  part  of  Task  5D, 

Disposal  Area  Land  Use  Concepts,  of  the  Corps  of  Engineers'  Dredged  Material 
Research  Program  (DMRP) . The  objective  of  Task  5D,  part  of  the  Productive 
Uses  Project  (PUP),  was  to  obtain  information  to  facilitate  planning  and 
implementation  of  concepts  for  the  ultimate  productive  use  of  dredged  mate- 
rial containment  areas. 

! 

2.  Because  of  constraints  on  the  open-water  disposal  of  dredged  material, 
the  Corps  of  Engineers  has  had  to  resort  more  and  more  to  land  disposal. 

Land  for  disposal  activities  is  becoming  scarce  and  the  problem  becomes  more 
acute  with  the  need  for  selecting  each  new  disposal  area.  Attention,  there- 
fore, can  be  profitably  and  justifiably  directed  toward  identifying  disposal 
concepts  that  enhance  rather  than  degrade  available  land. 

3.  Some  DMRP  work  units  under  other  tasks  were  designed  to  develop  improved 

disposal  facility  operation  and  management  procedures  as  well  as  develop  f 

techniques  for  the  reclamation  of  potentially  valuable  materials.  Both 
objectives  would  increase  disposal  area  life  expectancy  as  well  as  enhance 
aesthetic  and  environmental  characteristics.  However,  all  sites  will 
eventually  be  filled  and  the  total  picture  would  be  incomplete  without 
considering  the  concepts  for  the  productive  uses  of  the  created  land.  To 
this  end,  most  of  the  problems  associated  with  the  land  use  of  dredged  mate- 
rial containment  areas  relate  to  a planning  rather  than  an  engineering 


function.  This  particular  research  effort  was  one  of  five  work  units  de- 
signed to  assess  the  economic,  technical,  environmental,  institutional, 
legal,  and  social  incentives  and  constraints  for  the  development  of  a 
rational  basis  for  site  selection,  the  ultimate  land  use,  and  the  manage- 
ment of  the  created  land.  The  primary  purpose  of  this  study  was  to 
identify  and  evaluate  the  legal  framework  within  which  the  Corps  of  Engi- 
neers must  work  to  implement  productive  land  use  concepts  on  dredged  mate- 
rial containment  sites. 


4.  A survey  approach  was  used  in  which  Federal,  state,  and  local  laws, 
regulations,  and  ordinances  that  could  significantly  Impact  proposed  uses 
of  dredged  material  containment  areas  were  assembled  for  analysis.  This 
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survey  included  all  Federal  legislation,  legislation  from  16  states, 
and  ordinances  and  regulations  from  selected  cities  and  counties 
within  the  16  states.  The  study  was  designed  to  assess  not  only  the 
present  status  but  also  the  future  legislation  trends  that  might  be 
expected  to  affect  the  land  use  of  dredged  material  containment  areas. 

5.  This  report  presents  a summary  of  existing  land  use  legislation 
impacting  land  areas.  With  regard  to  the  contents  of  the  report,  a 
general  caution  is  urged  for  planners  and  engineers  engaged  in  pro- 
ductive use  planning  for  dredged  material  containment  areas  that  have 
been  filled  to  capacity.  This  caution  applies  primarily  to  the  portion 
of  the  report  that  addresses  Federal  legislation.  The  descriptions  of 
most  items  of  Federal  legislation  will  be  found  to  be  excessively 
detailed  by  some  readers  and  it  is  felt  they  do  not  adequately  establish 
identifiable  connections  between  each  legislative  citation  and  the  con- 
cept of  disposal-productive  uses.  The  discussions  of  institutional 
arrangements  and  trends  in  the  law  are  also  considered  to  lack  specific 
connection  with  the  disposal-productive  uses  concept.  The  reader  is 
urged  to  augment  his  reading  with  Technical  Report  DS-78-20,  the 
synthesis  of  research  accomplished  under  Task  5D:  Disposal  Area  Land 
Use  Concepts,  which  develops  and  elaborates  on  the  connection  between 
a select  number  of  significant  pieces  of  legislation  and  disposal- 
productive  uses. 
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V Colonel,  Corps  of  Engineers 
Commander  and  Director 
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^The  principal  areas  of  investigation  were  those  laws  and  regulations  of 
Federal,  state,  or  local  origin  which  have  the  effect  of  encouraging  or  dis- 
couraging productive  end  uses  of  new  land  created  by  the  confined  disposal  of 
dredged  material  produced  by  navigation  channel  improvement  projects.  A search 
was  made  for  all  Federal  laws  and  regulations  and  the  laws  of  the  16  states 
in  which  most  of  the  confined  disposal  activities  are  taking  place.  The  
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20.  ABSTRACT  (Continued) . 

charters  and  regulations  issued  by  the  port  districts  or  port  authorities  in 
the  16  states  were  also  reviewed. 

All  laws  and  regulations  that  were  found  that  could  have  an  impact  on 
land  use  decisions,  including  procedures  for  preparation  and  review  of  en- 
vironmental impact  assessments,  are  summarized  in  this  report.  The  most 
restrictive  provisions  were  incorporated  into  a series  of  scenarios  for  the 
application  of  permits  to  make  productive  uses  of  filled  dredged  material  con- 
tainment areas,  and  these  were  analyzed  to  assist  in  the  development  of 
strategies  for  overcoming  the  legal  constraints  on  end  use  of  this  land. 

All  of  the  provisions  in  the  law  that  tend  to  promote  productive  us^s 
of  land  created  by  dredge-fill  operations  are  summarised,  and  these  were  o^ed 
in  structuring  the  viable  strategies  for  overcoming  constraints  poted  in  otfib^ 
jurisdictions.  The  conclusions  and  recommendations  include  approaches  to  the 
incorporation  of  !a  dredged  material  containment  area  ocation  and  end  use" 
element  in  the  Level  A,  B,  and  C plans  for  river  basin:  , produced  under  the 
Federal  Water  Pollution  Control  Act  1972  Amendments  am  l the  1965  Water  Resources 
Planning  Act.  This  section  of  the  report  includes  guidelines  for  the  prepara- 
tion of  a model  statute  that  might  be  sponsored  by  the  Corps  of  Engineers, 
which,  if  enacted  by  the  states  in  which  confined  disposal  is  practiced,  would 
provide  for  coo  retina  ted  multiagency  processing  of  land  use  applications  and 
would  provide  other  incentives  for  productive  use  of  ap.1  land  created  by  the 
dredge-fill  operations  of  the  Corps  of  Engineers. 
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Pressure  for  greater  reliance  on  land  disposal  of 
dredged  material  has  increased  significantly  in  recent  years, 
due  primarily  to  water  quality  concerns.  The  River  & Harbor, 

Flood  Control  Act  of  1970  (Pub.  L.  No.  91-611)  has  required 
contained  disposal  of  polluted  dredged  material  on  the  Great 
Lakes.  Local  concern  in  this  area  has  precipitated  a thorough 
examination  by  the  Corps  of  Engineers  of  land  disposal  alter- 
natives in  general  and,  more  specifically,  possible  produc- 
tive land  uses  of  dredged  material. 

One  of  the  most  significant  factors  influencing 
beneficial  land  uses  of  dredged  material  containment  areas 
(hereinafter  referred  to  as  DMCAs)  has  been  the  legal/regula- 
tory framework  associated  with  land  use.  The  concern  over 
land  use  has  intensified  within  the  past  decare  due  to  increased 
urban  sprawl,  the  reduction  of  natural  or  open  areas  and  the 
high  level  of  awareness  regarding  environmental  impacts  asso- 
ciated with  uncontrolled  development.  This  concern  has  led 
to  a plethora  of  legislation  in  Federal,  State,  and  local 
arenas  designed  to  control  the  use  of  land  in  response  to  a 
variety  of  circumstances  and  vested  interests.  \ ’ 

This  report  presents  a compilation  and  analysis  of 
Federal,  State,  and  local  laws,  regulations  and  ordinances 
which  could  impact  proposed  uses  of  DMCAs  that  have  been  filled 
to  capacity.  This  report  is  intended  primarily  to  be  an  infor- 
mational guide  to  existing  laws  and  regulations.  It  is  designed 
for  use  by  Corps  of  Engineer  developers,  planners,  and  engineers 
to  aid  in  the  decision  to  implement  DMCAs.  However,  the  scope 
of  the  report  would  allow  its  use  by  a much  broader  audience. 

The  report  is  directed  toward  identifying  land  use  legislation  I 

that  impacts  DMCAs,  but  the  legislation  affecting  any  type  of 
land  use  is  included  ±n  the  report  because  most  laws  generally 
make  no  distinction  between  DMCAs  and  other  types  of  land  area. 


The  broad  scope  of  this  study  presents  a comprehensive  summary 
of  existing  land  use  legislation  impacting  any  land  area  and 
could  be  of  value  to  those  interested  in  land  use  planning  and 
management . 

The  study  scope  includes: 

a.  Federal  laws  and  regulations; 

b.  State  laws  and  regulations  for  16  selected  states;* 

c.  city  and  county  ordinances  for  selected  cities 
and  counties  within  the  16  states; 

d.  port  districts  or  other  special  districts  within 
the  16  sample  states. 

The  report  has  attempted  to  include  all  legislation 
which  has  or  potentially  will  have  a significant  impact  upon 
land  use  of  DMCAs . The  only  legislation  specifically  excluded 
from  the  scope  of  this  study  is  air  quality  and  water  quality 
law.  [e.g.,  Porter-Cologne  Water  Quality  Control  Act,  California 
Water  Code,  Section  1300  (1969);  Ore.  Rev.  Stat. , Sections  468, 

2.75  to  468,  345  (1969)]  Air  and  water  quality  legislation 
would  have  some  impact  on  land  uses  in  that  any  sources  of  air 
emissions  or  discharges  to  waterways  placed  on  DMCAs  would  be 
subject  to  regulation.  This  connection,  however,  is  considered 
too  remote  to  include  within  the  study  scope.  Some  examples  of 
the  impact  of  Federal  and  State  water  quality  law,  particularly 
the  planning  provisions  that  affect  future  land  use,  are  presented 
in  the  report;  however,  a thorough  compilation  and  analysis  is 
not  included. 

Most  of  the  information  summarized  herein  was  gathered 
through  letters  requesting  information  from  local  governments, 
port  districts  and  Corps  officials,  and  through  telephone  con- 
tacts with  Federal,  State,  port  district,  local  government, 
and  Corps  officials.  A literature  search  was  made  which  included 

California,  Florida,  Georgia,  Illinois,  Louisiana,  Maryland, 
Massachusetts,  Michigan,  Mississippi,  New  York,  North  Carolina, 
Oregon,  Texas,  Virginia,  Washington,  Wisconsin. 
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law  library  research,  review  of  pertinent  U.S.  Army  Engineer 
Waterway  Experiment  Station  literature,  and  a search  of  domes- 
tic and  foreign  literature  treating  land  disposal  of  dredged 
material  specifically  and  land  use  in  general. 

Federal  laws,  for  the  most  part,  have  an  indirect 
impact  on  DMCA  land  use.  The  most  significant  Federal  laws 
are : 

a.  Coastal  Zone  Management  Act  of  1972  (16  USC 
Section  1451  et  seq.;  Pub.  L.  No.  92-583;  86 
Stat.  1289). 

b.  National  Environmental  Policy  Act  42  USC  Sec- 
tion 4341;  Pub.  L.  No.  91-190). 

c.  Federal  Water  Pollution  Control  Act  (33  USC 
Section  1251  et  seq.;  Pub.  L.  No.  92-500). 

d.  Clean  Water  Act  of  1977  (Pub.  L.  No.  95-217; 

91  Stat.  1566) . 

e.  Endangered  Species  Act  of  1973  (Pub.  L.  No.  93- 
205;  87  Stat.  884). 

f.  Fish  & Wildlife  Coordination  Act  [16  USC  Sec- 
tions 661-666;  Pub.  L.  No.  85-624  (1935)]. 

g.  Resource  Conservation  and  Recovery  Act  of  1976 

(42  USC  Sections  3251  et  seq.;  Pub.  L.  No.  94-580). 

h.  National  Flood  Insurance  Act  of  1968  (Pub.  L. 

No.  90-448). 

i.  Wild  and  Scenic  River  Act  (16  USC  Sections  1274 
et  seq.;  Pub.  L.  No.  94-486). 

An  example  of  Federal  laws  which  have  a direct  impact 
on  the  productive  land  uses  of  DMCAs  are  those  which  have  been 
instrumental  in  the  development  of  State  laws  which  have  a sig- 
nificant effect.  The  Coastal  Zone  Management  Act  encourages  the 
implementation  of  State  coastal  programs  which  are  to  be  developed 
under  Federal  guidelines . State  and  local  floodplain  management 
programs  have  been  developed  by  the  impetus  of  Federally-backed 
insurance  under  the  National  Flood  Insurance  Act. 

By  contrast,  the  National  Environmental  Policy  Act 
and  the  Federal  Water  Pollution  Control  Act  are  regulations 
that  require  attention  by  engineers  and  planners  of  DMCAs . 
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Plans  for  DMCAs  and  their  ultimate  use  are  accountable  to 
the  administrators  of  these  acts  to  insure  compatibility  of 
Federal  law. 

The  most  restrictive  legislation  impacting  DMCA  land 
use  is  found  at  the  State  level.  In  recent  years,  states  have 
been  consistently  moving  into  the  traditionally  local  domain 
of  land  use  control.  The  form  and  intent  of  the  State  laws 
directing  land  use  are  varied  and  differ  in  scope  from  state 
to  state. 

To  facilitate  the  presentation  of  the  varied  State 
laws,  general  categories  were  developed  which  allow  a systematic 
approach  to  collation  and  presentation  of  the  legislation  exis- 
ting in  each  of  the  16  selected  states.  The  following  categories 
and  subcategories  of  State  laws  were  identified,  and  legislation 
in  all  selected  states  was  searched  to  determine  the  existence 
of  the  specified  type  of  legislation: 

a.  Laws  directed  at  environmental  protection 

1.  Wetlands  protection  laws  (includes  shore- 
line or  coastal  and  freshwater  wetlands 
laws) 

2.  Water  quality  laws 

3.  Wild  and  scenic  river  system  laws 

4.  Wild  lands  protection  or  land  conservation 
laws 

5.  Fish  and  game  habitat  protection  laws 

6.  Environmental  impact  assessment  laws  \ 

b.  Laws  directed  at  land  use  control 

1.  State  land  use  and  land  use  planning  laws 

2.  Public  lands  laws  controlling  State-owned 
lands  or  submerged  lands 

3.  Sediment  or  erosion  control  laws 

4.  Floodplain  protection  laws 
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5.  Agricultural  zoning  laws 

6.  Local  zoning  enabling  laws 

7.  Port  district  enabling  laws 

8.  Other  laws. 

The  states  all  had  some  of  the  above  types  of  laws. 

The  most  severe  constraints  on  land  use  of  DMCAs  at 
the  State  level  were  those  imposed  by: 

a.  Wetlands  protection  laws 

b.  Wild  and  scenic  rivers  systems  laws 

c.  Floodplain  protection  laws. 

The  states  with  the  greatest  volume  of  legislation 
and  which  imposed  significant  State  constraints  were  California, 
Massachusetts,  and  New  York. 

The  states  with  the  least  number  of  strong  State  land 
use  laws  were  Louisiana,  Mississippi,  and  Texas. 

The  salient  characteristics  of  the  laws  found  in  all 
16  states  are  presented  in  the  matrices  appended  to  this  report 
(Appendix  C ) ; each  law  is  also  succinctly  described  in  the 
summary  of  State  laws  found  in  Sections  3.2  and  3.3  of  this 
report . 

Many  states  have  enacted  similar  laws  in  the  areas 
singled  out  for  purposes  of  this  study.  For  this  reason,  the 
laws  of  California,  Florida,  and  Oregon  have  been  used  to 
highlight  this  legislation  because  of  the  consistent  depth  found 
in  their  regulations.  Other  states  are  singled  out  where  it  was 
felt  they  provided  good  examples  in  certain  areas. 

Cities  and  counties  implement  floodplain  management 
programs  either  under  a state  mandate  to  do  so,  or  voluntarily 
in  order  to  obtain  the  Federal  insurance.  These  programs  in- 
clude the  most  severe  constraints  found  at  the  local  level. 

Other  local  constraints  on  land  use  of  DMCAs  are  contained  in 
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local  zoning  ordinances  and  building  codes.  These  con- 
straints are  the  most  direct  that  will  be  encountered  by 
the  Corps  districts.  Two  of  the  55  cities  studied,  Chicago 
and  Seattle,  had  extensive  shoreline  management  programs 
that  were  similar  to  the  coastal  programs  often  encountered 
at  the  state  level.  Seattle's  program  is  considered  exem- 
plary because  of  the  detailed  planning  for  DMCA  site  location 
and  for  site  end  use. 

Port  districts  generally  do  not  directly  regulate 
land  uses  on  lands  within  their  jurisdiction.  They  are  often 
restricted  by  their  enabling  law  to  the  use  of  port  land  for 
water-borne  commerce  or  port-related  purposes.  This  restric- 
tion, however,  is  usually  very  broad  and  many  uses  are  allow- 
able within  a term  such  as  "port-related".  They  are  also 
often  subject  to  local  zoning  ordinances  and  building  codes. 

Port  districts  and  city  or  county  governments  are  often  local 
sponsors  for  Corps  projects  and,  as  such,  may  be  the  owners 
of  DMCA  sites.  Their  ownership  rights  will  also  direct  uses 
to  be  made  of  the  land. 

Correspondence  with  Corps  district  offices  high- 
lighted several  factors  concerning  land  uses  of  DMCAs:  (1) 
very  little  prior  planning  for  end-uses  of  a DMCA  presently 
occurs;  (2)  only  a few  states  have  a lead  agency  or  group  to 
facilitate  coordination  of  state  agency  responses  to  a Corps- 
sponsored  project;  (3)  state  wetlands  protection  laws,  coastal 
zone  management  laws,  and  floodplain  laws  often  were  the  most 
restrictive  laws  encountered  by  the  districts;  and  (4)  recre- 
ational, or  other  minimal,  public  uses  are  the  predominate 
uses  presently  made  of  DMCAs. 

In  addition,  institutional  arrangements  are  discussed 
at  the  Federal,  State,  local,  and  port  district  levels.  Insti- 
tutional arrangements  are  entities  that  are  responsible  for 
the  fund  raising,  the  appropriation,  and  management  of  newly 
produced  land.  Institituional  arrangements  are  the  agencies 
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that  provide  for  the  long  term  management  of  land  and  deter- 
mine the  permissible  use  of  such  land.  t 

The  levels  of  institutional  arrangements  correspond 
to  the  type  of  jurisdiction  involved.  For  example,  Federally- 
owned  land  has  its  own  type  of  institutional  arrangements, 
and  so  does  State-owned  land,  and  so  on.  The  institutional 

arrangements  at  a particular  level  decide  the  best  and  highest  , 

use  of  the  land  within  their  juristiction.  Applications  and 
suggestions  for  implementation  of  DMCAs  must  follow  the  chan- 
nels of  institutional  arrangements  in  order  to  meet  the  land 

use  requirements  at  the  respective  regulatory  level.  ' 

Part  IV  of  the  report  contains  the  findings,  con- 
clusions and  recommendations  of  the  legislative  survey.  This 
section  summarizes  the  present  trends  of  regulations  found 
at  the  everchanging  Federal,  State,  local  and  port  district 
levels.  It  is  the  intent  of  the  study  group  that  a consider- 
ation of  the  trends  at  the  different  levels  of  government 
will  reflect  the  interrelationship  of  the  various  levels  as 
roughly  illustrated  by  Appendix  B which  contains  the  hier- 
archy of  laws . Federal  regulations  in  the  area  of  land  use 
are  directed  toward  the  establishment  of  national  policy  which 
is  to  be  implemented  by  the  states.  The  states,  in  turn, 
transmit  the  policy  to  the  local  government  in  the  form  of 
enabling  legislature.  Strategies  to  ensure  compliance  by 
Corps  of  Engineer  planners  within  the  various  regulatory 
levels  are  then  discussed.  These  strategies  which  have  been 
developed  are  valuable  tools  which  can  assist  the  more  ef- 
fective use  of  DMCAs.  They  give  Corps  of  Engineer  planners 
and  developers  alternate  methods  of  implementing  DMCA  uses 
in  harmony  with  the  multitude  of  land  use  legislation. 


PREFACE 


The  work  described  in  this  report  was  performed 
under  Contract  No.  DACW39-77-C-0026  between  the  United 
States  Army  Engineer  Waterway  Experiment  Station  (WES) , 
Vicksburg,  Mississippi,  and  Science  Applications,  Inc., 

La  Jolla,  California.  The  work  was  conducted  as  a part 
of  the  Dredged  Material  Research  Program  (DMRP)  and  was 
designated  as  DMRP  Work  Unit  No.  5D04,  entitled  "Evaluation 
of  Laws  and  Regulations  Impacting  the  Land  Use  of  Dredged 
Material  Containment  Areas."  The  DMRP  was  sponsored  by  the 
Office,  Chief  of  Engineers,  U.S.  Army,  and  was  managed 
by  the  Environmental  Laboratory  (EL),  WES. 

The  research  of  this  study  was  conducted  between 
March  1,  1977,  and  March  1,  1978,  under  the  supervision  of 
Mr.  Donald  Macdonald.  Mr.  Michael  Brainard  and  Mr.  James 
Cole  were  the  principal  contributors  and  were  assisted  by 
Mr.  William  Dwyer,  Ms.  Toni  McCrary,  Mr.  Mike  Atencio, 

Mr.  Michael  Metcalf,  Mr.  Lee  Ranill,  and  Ms.  Carrie  Wagner. 

The  contract  was  part  of  the  Productive  Uses 
Project  of  the  DMRP  which  was  managed  by  Mr.  Thomas  R. 

Patin  and  MAJ  Robert  Meccia,  CE.  The  contract  was  moni- 
tored by  MAJ  Mark  D.  Malkasian,  CE,  EL.  The  DMRP  was 
under  the  general  direction  of  Dr.  John  Harrison,  Chief 
of  EL. 

Personnel  from  several  Corps  District/Division 
Offices  were  contacted  during  the  course  of  this  study, 
and  the  contributions  of  the  following  individuals  are 
gratefully  acknowledged: 


8 


. .•  ■ . 


Mr.  V.  L.  Andreliunas,  New  England  Division 
Mr.  Gail  G.  Gren,  Jacksonville  District 
Mr.  Jack  F.  Bechly,  Portland  District 
Mr.  Ron  Silver,  Baltimore  District 
Mr.  E.  0.  McGehee,  Galveston  District 
Mr.  Allan  M.  Tyrrell,  Wilmington  District 
Mr.  G.  T.  Russell,  Wilmington  District 
Mr.  Edward  H.  Buelow,  Vicksburg  District 
Mr.  T.  J.  Goety,  St.  Paul  District 
Mr.  Hiramen  Arden,  Seattle  District 
Mr.  James  McBride,  Sacramento  District 
Mr.  G.  W.  Probasco,  Sacramento  District 

The  study  team  is  also  indebted  to  the  in- 
numerable city,  county,  port  district  and  State  representa- 
tives whose  reponses  to  the  land  use  surveys  provided  the 
foundation  for  this  report. 

The  Director  of  WES  during  the  period  of  the 
contract  was  COL  J.  L.  Cannon,  CE.  Mr.  F.  R.  Brown  was 
Technical  Director. 


CONTENTS 


Page 

SUMMARY  1 

PREFACE  8 


LIST 

OF  TABLES  

. 15 

CONVERSION  FACTORS  - U.S.  CUSTOMARY  TO  METRIC  . . . . 

, 16 

PART 

I: 

INTRODUCTION  

, 17 

PART 

II: 

DATA  COLLECTION  SOURCES  AND  STUDY 

, 20 

METHODOLOGY  

2.1 

COMPILATION  OF  IMPACTING  LAWS  AND 
REGULATIONS  

20 

2.2 

DATA  REVIEW  AND  ANALYSIS  OF  LAWS  AND 
REGULATIONS  

22 

PART 

III: 

EVALUATION  AND  ANALYSIS  OF  LAWS  AND 

23 

REGULATIONS . . . . 

3.1 

FEDERAL  LAWS  AND  REGULATIONS  

23 

3.1.1  Directly  Impacting  Federal  Legis- 

lation  

23 

3.1.2  Indirectly  Impacting  Federal 

Legislation  

40 

3.1.3  Institutional  Arrangements  at 
the  Federal  Level 

46 

3.2 

TRENDS  OF  STATE  LAWS  DIRECTED  AT  ENVIRON- 
MENTAL PROTECTION  

. 48 

3.2.1  Introduction  

. 48 

3.2.2  Wetlands  Protection  Laws  

. 50 

3.2.3  Water  Quality  Laws  

. 52 

3.2.4  Wild  and  Scenic  River  System  Laws. 

. 53 

3.2.5  Wild  Lands  Protection  or  Land 

Conservation  Laws  

. 54 

3.2.6  Fish  and  Game  Habitat  Protection 
Laws 

. 55 

3.2.7  Environmental  Impact  Assessment 

Laws 

. 56 

10 


I 


CONTENTS 

3.3  TRENDS  IN  STATE  LAND  USE  LAWS 


i 


Page 


58 


3.3.1  Introduction 58 

3.3.2  State  Land  Use  and  Land  Use 

Planning  Laws  ^ ] ! ! ! ! 59 

3.3.3  Public  Land  Laws  Controlling 
State-Owned  Lands  or  Submerged 

Lands  ! ! ! ! ^ i ! ! ! ! 7 . ...  61 

3.3.4  Sediment  or  Erosion  Control  Laws  . . 63 

3.3.5  Floodplain  Protection  Laws 65 

3.3.6  Agriculture  Zoning  Laws 65 

3.4  INSTITUTIONAL  ARRANGEMENTS  IN  APPLICATION 

OF  STATE  LEGISLATION  68 

3.5  CITY  AND  COUNTY  CONSTRAINTS 70 

3.5.1  Introduction  70 

3.5.2  City  & County  Land  Use  Contstraints 

Matrix  ~ ! ..  ! ! ! ! i ! ! ! ! ! . 71 

3.5.3  Model  Land  Development  Code  Pro- 
visions' ! ^ ! ] . ! ! ! ! ! . . . 72 

3.5.4  Uniform  Building  Code 74 

3.5.5  Floodplain  Management  Programs  ...  75 


3.5.6  Seattle  Shoreline  Master  Program  . . 84 

3.5.7  Chicago  Lakefront  Protection  ....  87 

3.5.8  Institutional  Arrangements  in 


Cities  & Counties.  7 ' ! ! . ...  89 

3.6  IMPACTING  PORT  DISTRICT  REGULATIONS  ....  90 

3.6.1  Introduction 90 

3.6.2  Authority  Creating  Port  Districts  . 90 

3.6.3  Ownership  of  Port  District  Land  . . 91 

3.6.4  Duties  and  Authorities  of  Port 

Districts  ! ! ! ! ! ! ! ! ! T ...  91 

3.6.5  Port  District  Self-Imposed  Plans  and 

Land  Use  Restrictions  ! ! ! ! ! 7 92 

3.6.6  State  Law  Constraints  on  Port  Dis- 
trict Land  Uses  ! ! ! ! ! ! ! ! 7 . 92 

3.6.7  Institutional  Arrangements  93 

11 


I 


CONTENTS 


I 

I 

I 


Page 

REGULATIONS  ENCOUNTERED  BY  CORPS 
DISTRICTS/DIVISIONS  

95 

3.7.1 

Effect  of  Federal  Ownership  on 

Uses  of  DMCA  

96 

3.7.2 

Extent  to  Which  End  Use  of  a DMCA 

Is  Known  Prior  to  Filling  of  the 

3.7.3 

Site 

Urban  Versus  Rural  Uses  

96 

98 

3.7.4 

Legislative  Schemes  to  Facilitate 

Inter-Governmental  Coordination  . . 

98 

3.7.5 

Most  Restrictive  Laws  Encountered 

99 

3.7.6 

Types  of  Uses  Currently  Being 

3.7.7 

Made  of  DMCAs  

Collation  of  State  Laws  by  Corps 

99 

District/Division  

100 

SUMMARY  OF  CONSTRAINTS  BY  OWNERSHIP  . . . . 

101 

3.8.1 

3.8.2 

Introduction  

State  Jurisdiction  Over  Federally- 

101 

3.8.3 

Owned  Lands  

Application  of  State  Statutes  to 

101 

3.8.4 

Federally-Owned  Land  

State  Jurisdiction  Over  Indian 

105 

3.8.5 

Lands  

Local  Constraints  Upon  Federally- 

106 

3.8.6 

Owned  Lands  

Local  Constraints  Imposed  on  State- 

106 

3.8.7 

Owned  Lands  

State  Control  Over  Locally-Owned 

107 

Lands  

107 

SUMMARY  OF  CONSTRAINTS  BY  TYPE  OF  USE  . . . 

108 

3.9.1 

Types  of  Uses  Constrained  by  Federal 

3.9.2 

Laws 

Types  of  Uses  Constrained  by  State 

108 

3.9.3 

Laws 

Types  of  Uses  Constrained  by  City 

108 

3.9.4 

and  County  Ordinances  

Types  of  Uses  Constrained  by  Port 

112 

Districts  

113 

12 


CONTENTS 


Page 


PART  IV:  FINDINGS,  CONCLUSIONS,  AND 
RECOMMENDATIONS  ..... 


114 


4.1  FINDINGS 


114 


4.1.1  Summary  of  Land  Use  Controls  — 

General  Laws  and  Procedures  . . . 114 

4.1.2  Summary  of  Land  Use  Controls  — 

Special  Laws  and  Programs  7 . . . 115 


4.1.3  Summary  of  Principal  Conditions 

Affecting  the  Complexity  of 
Achieving  Beneficial  DMCA 
Land  Use  . . 7 . ! ] ! ! 117 

4.2  MAJOR  TRENDS  IN  LEGISLATION  AFFECTING 

DMCA  IMPLEMENTATION 119 

4.2.1  Federal  Land  Use  Laws 119 

4.2.2  Federal  Environmental 

Protection  Laws  ! 7~ 120 

4.2.3  State  Land  Use  Laws 123 

4.2.4  State  Environmental  Protection 

Laws  . ! ! ! . . . ! ! ! ! ! 7 . . 125 

4.2.5  Local  Laws 128 

4.2.6  Port  District  Laws 129 

4.3  TRENDS  IN  DECISIONMAKING  AND  PLANNING 

PROCEDURES  AFFECTING  THE  COMPLEXITY  OF 

LAND  USE  DECISIONS 130 

4.3.1  Procedural  Simplifications  in 


Environmental  Assessments  7” . . . 130 


4.3.2  State  and  Local  Mandates  for 
Greater  Specificity  in  Land 
Use  Planning  7 ..  ! ! 7”.  . . . 130 


Protracted  Challenges  to 

Projects  . ..  ! ! 7 131 


4.4  STRATEGIES  AND  GUIDELINES  FOR  THE 
ENCOURAGEMENT  OF  PRODUCTIVE  LAND 
USES  OF  DMCAs 132 

4.4.1  To  Ensure  Compatibility  with 

Federal  Legis  lation  ..  ! 7 . . . 132 


13 


I 

\ 

i 

i 

i 


CONTENTS 


Page 


4.4.2  To  Ensure  Compatibility  with 

State  Legislation  

4.4.3  To  Ensure  Compatibility  with 

Multiple  Agencies  


. 144 


4.4.4  To  Ensure  Compatibility  with 

and  Receive  Support  from  Local 
Governments  for  the  Creation  of 
New  Projects  ! ! ! ! ! I ' ' T 


4.4.5  Special  Strategies  and  Guide- 
lines in  Planning  Uses  for 
DMCAs  


BIBLIOGRAPHY 


APPENDIX  A: 


APPENDIX  B: 


KEY  WORD  LIST  USED  IN  RESEARCH  OF 
STATE  LAWS  

HIERARCHY  OF  LAWS  AND  REGULATIONS  OF 
THE  FEDERAL  AND  STATE  GOVERNMENTS  . . 


APPENDIX  C:  STATE  LAND  USE  LAW  MATRICES  . . . . 


APPENDIX  D: 


APPENDIX  E: 


LETTER  OF  REQUEST  SENT  TO  CITIES, 

COUNTIES,  AND  PORT  DISTRICTS D1 

CITY  AND  COUNTY  LAND  USE  CONSTRAINTS 
MATRIX El 


APPENDIX  F:  MATRIX  SHOWING  IMPACT  OF  PORT  DISTRICT 
AUTHORITIES  ON  LAND  USE  


APPENDIX  G:  LETTER  OF  REQUEST  SENT  TO  CORPS 
DISTRICTS  


APPENDIX  H:  MATRIX  OF  CORPS  DISTRICT  RESPONSES 


APPENDIX  I: 


COLLATION  OF  STATE  LAWS  BY  CORPS 
DISTRICT  


4 


LIST  OF  TABLES 


TABLE 

1.  City  and  County  Ploodplain  Matrix 

2.  Types  of  Uses  Encouraged  or  Dis- 
couraged by  California  Law  . . . 


CONVERSION  FACTORS,  U.S.  CUSTOMARY  TO  METRIC  (SI) 
UNITS  OF  MEASUREMENT 


U.S.  customary  units  of  measurement  used  in  this 
report  can  be  converted  to  metric  (SI)  units  as  follows: 


Multiply 

inches 

feet 

yards 

miles  (U.S.  statute) 

square  feet 

acres 

cubic  yards 

pounds  (force)  per 
square  foot 


25.4 

0.3048 

0.9144 

1.609344 

0.092903 

4046.856 

0.7645549 

47.88026 


To  Obtain 


millimetres 
metres 
metres 
kilometres 
square  metres 
square  metres 
cubic  metres 


pascals 


EVALUATION  OF  LAWS  AND  REGULATIONS  IMPACTING 
THE  LAND  USE  OF  DREDGED  MATERIAL  CONTAINMENT  AREAS  I 

PART  I : INTRODUCTION 

1.  The  U.S.  Army  Corps  of  Engineers  has  been  res- 
ponsible since  1824,  for  the  development  and  maintenance  of 
harbors  and  navigable  channels  for  the  waterborne  commerce 
of  the  Nation.  During  the  first  century  of  this  activity, 
dredged  material  was  relatively  pollution-free  and  could  be 
safely  placed  in  open  water  near  the  dredging  site.  The 
ever-increasing  pace  of  industrialization  has  brought  with 
it  pollution  of  the  environment,  including  contamination  of 
channel  sediments  that  must  periodically  be  dredged  to  keep 
our  rivers,  lakes,  and  seaports  open  to  commerce.  This 
material,  when  resuspended  in  the  water  column  by  open- 
water  disposal,  poses  a threat  to  water  quality  and  the 
biological  community.  Since  1969,  Congress  has  provided 
funds  to  dispose  of  contaminated  materials  within  diked  con- 
finement facilities  that  were  designed  to  preclude  the  re- 
entry of  this  material  into  the  waters  or  origin. 

2.  Unconfined  upland  and  waterside  disposal  areas  were  t 

in  use  before  1969,  but  with  the  avowed  national  goal  of 

clean  water,  as  evidenced  by  the  Federal  Water  Pollution 
Control  Act  Amendment  of  1972,  many  more  confined  disposal 

sites  are  required.  As  the  demand  for  dredge-filled  land  > 

sites  increases,  the  need  to  make  beneficial  use  of  the  new 
land  becomes  more  apparent. 

3.  The  same  environmental  awareness  that  caused  the 
sudden  burgeoning  of  confined  disposal  sites  has  also 
spawned  a variety  of  legislative  and  regulatory  controls  on 
the  uses  that  can  be  made  of  land,  particularly  in  the 
regions  (wetlands,  coastal  zones,  floodplains)  where  dredged 
material  is  mot  likely  to  be  confined.  The  purpose  of  the 
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study  reported  herein  was  to  define  the  set  of  legislative 
impacts  on  the  uses  that  may  be  made  of  dredge-filled  land, 
and  recommend  approaches  to  the  attainment  of  a wider  range 
of  end  uses,  with  less  cost  than  is  presently  associated 
with  the  multilevel  approval  required  by  many  uses  that  are 
proposed  for  this  land.  Local  sponsors  have  both  the  task 
of  finding  suitable  disposal  areas  and  the  management  res- 
ponsibility for  the  site  after  it  is  filled,  to  include 
ensuring  that  the  created  land  is  being  productively  used. 

This  arrangement,  while  it  allows  disposal  by  the  Corps 
without  involvement  in  land  use  decisions,  does  not  free 
the  Corps  from  dealing  with  land  use  concerns.  The 
ability  of  the  local  sponsor  to  initiate  the  project  often 
may  depend  on  land  use  plans  for  the  created  land  at  the  site. 

Legislative  and  regulatory  impacts  may  cause  significant 
delays  in  needed  channel  dredging  projects.  Additionally, 
the  Corps,  by  virtue  of  its  own  internal  policy,  is  concerned 
with  conducting  navigation-related  dredging  projects  in  a 
manner  which  assures  that  disposal  operations  are  environmen- 
tally, economically,  and  socially  acceptable. 

4.  This  report  includes  specific  recommendations 
and  describes  some  of  the  methods  that  could  be  used  by  the 
Corps  in  developing  land  use  plans  and  selecting  future 
dredged  material  containment  areas  (DMCAs).  By  considering 
the  greatest  range  of  uses  at  an  early  point  in  the  planning 

I 

process,  many  of  the  objections  to  a proposed  use  can  be 
identified  and  mitigated  when  the  plan  is  first  introduced. 

Well-coordinated  land  use  planning  will  also  unsure  compati- 
bility between  the  Corps  navigable  waterway  mission  and 
State  and  local  land  use  objectives. 

■ 

5.  Many  of  the  legislative  restraints  on  land  use  are 
of  very  recent  origin.  Indeed,  new  State  laws  are  emerging 
monthly,  and  it  is  therefore  difficult  to  identify  specific 
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production  uses  that  are  constricted  because  of  a particular 

i 

law.  For  this  reason,  the  researchers  were  obliged  to 
examine  a large  sample  (16  states)  of  both  the  old  and  new 
laws  and  postulate  the  effect  that  these  laws  could  have  on 
the  end  use  of  a dredge-filled  site.  Since  laws  are  con- 
tinually in  a fluid  state,  a general  summary  of  laws  is 
presented  in  Section  4.1,  along  with  a description  of  the 
trends  that  are  evident  at  this  point  in  time. 

6.  The  following  section  of  this  report  describes 
the  data  collection  process  and  methodology  employed  in  the 
study.  The  findings  of  the  legal  research  team  are  presented 
in  nine  subparts  in  Section  3 of  the  report,  with  conclusions 
and  recommendations  presented  in  Section  4.  A concise  summary 
of  the  State  laws  that  are  deemed  to  be  of  present  or  future 
importance  in  discouraging  or  encouraging  the  use  of  dredge- 
filled  land  is  presented  in  matrix  form  in  Appendix  C. 

Other  appendices  include  a collation  of  the  laws  by  Corps 
of  Engineer  Districts  (Appendix  I) , a sample  of  the  survey 
instruments  used  in  the  data  collection  (Appendices  A,D,G  & H) , 
and  the  bibliography  that  was  produced  in  the  course  of  the 
literature  search. 
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PART  1 1 : DATA  COLLECTION  SOURCES  AND 
STUDY  METHODOLOGY 


2.1  COMPILATION  OF  IMPACTING  LAWS 
AND  REGULATIONS 

7.  Federal  laws  were  collected  from  law  library 
research  and  from  the  Bureau  of  National  Affairs  (BNA) 
Environment  Reporter . They  were  checked  for  interpre- 
tive or  modifying  case  law  and  were  analyzed  for  their 
impact  on  productive  land  uses  of  DMCAs. 

8.  State  laws  and  regulations  were  collected 
through  telephone  contacts  with  State  agencies,  through 
law  library  research,  and  also  through  the  Environment 
Reporter . A key  word  list  used  in  the  law  library  re- 
search is  presented  in  Appendix  A.  Prior  to  obtaining  the 
laws}^  geographically  representative  states*  with  extensive 
confined  land  disposal  activity  were  selected  with  WES 
concurrence.  Emphasis  was  placed  on  states  with  coastal 
areas.  State  laws  were  compiled  and  analyzed  through 
matrix  analysis  to  assess  their  impact  upon  land  uses  of 
DMCAs.  Summaries  of  selected  State  laws  were  discussed 

to  illustrate  developing  State  trends.  A list  of  State 
laws  was  compiled  and  collated  by  Corps  Districts/Divisions, 
which  is  presented  in  Appendix  I. 

9.  City  and  county  ordinances  were  collected 
through  letters  of  request  sent  to  selected  jurisdictions 
within  the  16  states  included  in  the  study.  Letters  were 
sent  to  55  city  and  county  governments.  A copy  of  the 
letter  is  presented  in  Appendix  D.  Additional  city  and 
county  regulations  were  obtained  through  telephone  soli- 
citation with  the  Housing  and  Urban  Development  Admini- 
stration (HUD).  HUD  maintains  microfiche  files  for  all 
local  jurisdictions  applying  for  federal  flood  insurance 


♦California,  Florida,  Georgia,  Illinois,  Louisiana,  Maryland, 
Massachusetts,  Michigan,  Mississippi,  New  York,  North  Caro- 
lina, Oregon,  Texas,  Virginia,  Washington  and  Wisconsin. 
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under  the  Housing  and  Urban  Development  Act  of  1968  (Pub.L. 

i 

No.  90-448).  These  files  contain  all  State  and  local 
land  use  regulations  and  building  codes  which  regulate 
land  uses  in  floodplain  areas.  Local  jurisdictions  must 
show  evidence  of  compliance  with  HUD  standards  to  obtain 
insurance  coverage.  The  files  were  obtained  and  analyzed 
along  with  information  received  from  the  mail  solici- 
tation for  city  and  county  ordinances  impacting  possible 
land  uses  of  DMCAs. 

10.  Port  districts  within  the  16  states  were 
surveyed  by  a letter  of  request  and  by  telephone  inter- 
views. Requests  for  information  were  sent  to  70  port 
officials.  The  letter  of  request  was  similar  to  that 
used  for  cities  and  counties  (see  Appendix  D).  The 
information  received  was  reviewed  and  analyzed  through 
a matrix  analysis  to  identify  port  district  impacts  on 
DMCA  land  uses.  This  information  is  presented  in  Appen- 
dix F. 

11.  Corps  Districts/Divisions  were  also  surveyed 
through  a letter  of  request  and  telephone  contacts.  A 
sample  of  the  letter  is  presented  in  Appendix  G.  The 
information  received  was  analyzed  and  presented  through 
the  use  of  matrices  which  indicate  existing  land  use  prob- 
lems experienced  by  the  Districts/Divisions  (See  Appendix  H) . 

12.  In  addition  to  the  surveys  mentioned  above,  a \ 

literature  search  was  conducted  for  material  pertinent  to 
land  use  generally,  and  to  Corps  land  use  problems  speci- 
fically. Additional  literature  was  requested  from  WES 
following  a thorough  search  of  the  Environment  Index  for 
the  years  1972-1976  and  an  index  search  of  local  libraries. 
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2.2  DATA  REVIEW  AND  ANALYSIS  OF 
LAWS  AND  REGULATIONS 


13,  Following  compilation  and  analysis  of  existing 
Federal,  State  and  local  laws  and  regulations  impacting 
land  use,  a series  of  trends  within  the  hierarchy  of 
authority  began  to  emerge.  The  Federal  laws  can  be 
divided  into  those  having  a direct  impact  upon  productive 
uses  of  DMCAs  and  those  with  a more  indirect  impact. 

State  laws,  on  the  other  hand,  were  better  divided  into 
those  enacted  primarily  to  regulate  land  use  and  those 
directed  toward  environmental  protection. 

14.  To  best  illustrate  the  trends  present  in  exis- 
ting laws,  matrix  analysis  was  employed.  From  a matrix, 
salient  characteristics  showing  similarities  and  differences 
between  laws  could  be  readily  discovered  and  assessed. 

By  a comparison  of  various  laws  within  the  same  category, 
trends  were  easily  depicted.  From  the  developing  trends, 
strategies  were  formulated  for  the  Corps.  These  strategies 
were  based  on  a literal  interpretation  of  the  laws  and 
Corps  past  experiences  with  them.  The  strategies  are 
designed  to  ensure  compatibility  with  existing  legisla- 
tion. In  jurisdictions  contemplating  legislation,  Corps 
strategies  were  developed  to  encourage  provisions  for  DMCA 
planning  and  end  use. 


PART  III:  EVALUATION  AND  ANALYSIS  OF 


3.1  FEDERAL  LAWS  AND  REGULATIONS 

15.  This  section  represents  a compilation  of  Federal 
legislation  which  will  affect  land  use  of  DMCAs.  The  dis- 
cussion will  focus  on  the  trends  in  Federal  legislation  that 
are  considered  by  the  legal  analysts  to  have  the  most  signi- 
ficant impact  on  DMCAs.  It  will  be  divided  into  two  sec- 
tions: those  laws  which  directly  impact  land  use  of  DMCAs 

and  those  laws  which,  despite  their  pervasive  influence,  have 
only  a tangential  effect.  Each  sub-category  will  then  appear 
in  the  hierarchy  of  its  importance. 

3.1.1  Directly  Impacting  Federal  Legislation 


16.  Of  the  Federal  legislation  which  directly  affects 
DMCAs,  the  Coastal  Zone  Management  Act  of  1972  has  the  most 
significant  and  far-reaching  impact.  The  primary  goal  of 
the  CZMA  is  to  assist  the  individual  states  in  preparing  and 
implementing  management  programs  to  preserve,  protect,  develop, 
and  restore  the  coastal  resources  of  the  United  States.  The 
extent  of  the  Act  is  to  enhance  State  authority  by  encourag- 
ing and  assisting  the  states  in  assuming  planning  and  regula- 
tory powers  over  their  coastal  zones.  A system  of  grants-in- 
aid  provides  financial  incentive  to  undertake  the  responsi- 
bility for  setting  up  management  programs  in  the  coastal 

zone. 

17.  The  Coastal  Zone  Management  Act  is  designed  to 
enrich  State  control  of  coastal  regions  within  their  respec- 
tive boundaries.  Funds  are  available  to  the  states  to  aid 
implementation  of  these  programs  geared  toward  the  wise  use 
of  land  and  water  resources,  provided  a minimum  set  of 
standards  are  met  (e.g.,  identify  boundaries  of  the  coastal 
zone,  definitions  of  permissible  land  and  water  uses  within 
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the  coastal  zone,  inventory  of  areas  of  special  concern  with- 
in the  coastal  zone).  Any  Federal  agency  which  has  an 
interest  in  the  State  coastal  region,  for  example,  a Depart- 
ment of  the  Interior  park  service  project,  is  encouraged 
to  assist  the  State  as  well  as  local  government  in  a coastal 
management  program.  It  should  be  noted  that  any  Federal  pro- 
grams affecting  the  coastal  zone  are,  by  Congressional  man- 
date, required  to  cooperate  and  participate  as  much  as  is 
practicable  with  the  states  in  carrying  out  the  provisions 
of  this  act.  The  Federal  Government  seems  to  be  effectively 
preempting  itself,  as  far  as  control  and  management  of  the 
coastal  zone  is  concerned. 

18.  Congress  indicated  the  impact  of  its  coastal 
zone  management  program  by  describing  the  rigid  require- 
ments that  should  appear  in  the  management  programs.  Sec- 
tion 304(11)  of  the  Act  suggests  that  such  programs  should 
include,  but  not  be  limited  to: 

" ...  a comprehensive  statement  in  words, 
maps,  illustrations,  or  other  media  of 
communication,  prepared  and  adopted  by  the 
state  in  accordance  with  the  provisions 
of  this  title,  setting  forth  objectives, 
policies,  and  standards  to  guide  public 
and  private  uses  of  land  and  waters  in 
the  coastal  zone." 

19.  As  previously  mentioned,  the  grants  given  by 
the  Secretary  of  the  Commerce  are  given  only  to  those  State 
programs  which  are  in  accordance  with  the  prescribed  Federal 
standards.  However,  despite  the  State's  primary  role  in  the 
management  program,  the  Federal  Government  maintains  a 
degree  of  supervision  with  their  permit  program.  Section 
307(3) (A)  of  the  Act  dictates  that  any  activity  affecting 
the  land  or  water  uses  in  the  coastal  zone  that  has  been  so 
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f designated  by  the  state,  must  have  a Federal  license  per- 

mit. The  application  is  also  sent  to  the  state  and  the 
coastal  state  shall  establish  procedures  which  provide  for 
|s  public  notice  and  public  hearings  in  connection  with  the 

proposed  activity.  Concurrence  by  the  state  with  the  Fed- 
eral certification  of  the  application  for  the  proposed  use 
must  come  within  six  months  of  receipt  of  their  copy. 

20.  This  legislation  has  many  effects  on  any  disposal 
of  dredged  or  fill  material  by  the  Corps  of  Engineers  in  the 
coastal  zone.  Operations  of  this  type  are  subject  to  a 
three-pronged  scrutiny  test.  First,  the  proposed  dredging 
operation  must  be  fashioned  to  meet  the  coastal  State's 
management  program,  which  would  require  familiarization  with 
the  peculiarities  of  the  situs  state's  program.  Then  the 
application  is  sent  to  the  Department  of  the  Commerce  to 
certify  such  compliance.  Finally,  while  this  is  going  on, 
the  proposed  action  is  undergoing  public  scrutiny  in  the 
form  of  hearings  which  elicit  opposition  or  support.  It 
is,  however,  this  very  tripartite  authoritative  hierarchy 
which  could  increase  the  implementation  of  DMCAs  in  the 
coastal  area. 

21.  An  application  for  a DMCA  would  afford  an 
excellent  opportunity  for  Federal,  State,  and  local  govern- 
ments to  cooperate  on  decisions  regarding  the  best  uses  of 
dredged  land.  An  added  incentive  for  this  cooperation  and 
coordination  among  these  levels  of  government  is  the  fact 
that  a successfully  negotiated  CZM  plan  would  mean  more 
money  being  pumped  into  the  coastal  area  by  Congress.  The 
aid  by  Congress  could  be  astronomical  since  the  Act  author- 
izes management  program  grants,  administrative  grants,  inter- 
state grants,  and  energy  development  grants. 
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22.  Since  its  passage  in  1972,  the  Coastal  Zone  Man- 
agement Act  has  spawned  many  State  coastal  programs.  This 
trend  has  been  established  due  to  the  financial  attractive- 
ness of  implementing  a coastal  zone  management  program  as 
well  as  the  increased  environmental  awareness  now  spreading 
across  the  Nation.  The  widespread  use  and  extensive  impact 
of  this  legislation  commands  the  greatest  respect  by  super- 
visors and  planners  of  DMCAs. 

National  Environmental  Policy  Act  [42  U.S.C.  Section  4341 
(1969);  as  amended  by  Pub.  L.  No.  94-52,  Pub.  L.  No.  94-83 
(1975)] 

23.  The  purposes  of  the  National  Environmental  Policy 
Act  are:  (a)  to  declare  a national  policy  which  will  encour- 
age a productive  and  enjoyable  harmony  between  man  and  his 
environment;  (b)  to  promote  efforts  which  will  prevent  or 
eliminate  damage  to  the  environment  and  biosphere  and 
stimulate  the  health  and  welfare  of  man;  (c)  to  enrich  the 
understanding  of  the  ecological  systems  and  natural  resources 
important  to  the  Nation;  and  (d)  to  establish  a Council  on 
Environmental  Quality. 

24.  The  Council  on  Environmental  Quality  is  composed  , 

of  three  members  appointed  by  the  President,  who  have  demon- 
strated exceptional  qualifications,  enabling  them  to  analyze 

and  interpret  environmental  trends  and  information,  appraise 

Federal  activities  in  light  of  the  foregoing,  and  formulate  t 

and  recommend  national  policies  for  the  improvement  of  the 

quality  of  the  environment.  The  Council  has  the  continuing 

duty  to  evaluate  the  present  and  prospective  trends  in  the 

quality  of  the  environment,  and  decide  whether  such  trends 

interfere  with  the  general  policy  statements  of  the  Act. 
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25.  In  addition,  the  Council  works  in  close  contact 
with  the  President  to  advise  him  of  the  state  and  condition 
of  the  environment,  and  to  recommend  national  policies  to 
foster  and  promote  improvement  in  environmental  quality 

26.  While  the  general  substantive  policy  of  the  Act 
is  flexible  and  allows  for  a degree  of  discretion,  the  major 
effect  of  the  Act  lies  in  the  strict  procedural  provision 
which  sets  a mandatory  standard  of  compliance  for  all  Federal 
agencies.  All  proposed  Federal  activities  affecting  land 
use  and  development  must  include  a detailed  statement  which 
includes  the  environmental  impact  of  the  proposed  action, 
identification  of  adverse  environmental  effects,  alternatives 
to  the  action,  as  well  as  any  irreversible  and  irretrievable 
resources  which  would  be  involved  in  such  activity.  The 
statement  is  then  sent  to  the  Council  on  Environmental  Qual- 
ity where  it  is  analyzed  in  view  of  existing  environmental 
policy  and  a recommendation  is  then  made  by  the  Council 
based  on  the  overall  environmental  effect. 

27.  The  Act  makes  environmental  protection  a part 
of  the  mandate  of  every  Federal  agency. 

The  Federal  agencies  must  assess  environmental 
conditions  in  their  development  of  proposed  actions  and 
they  must  file  a detailed  statement  of  their  intentions  which 
is  subject  to  the  strict  scrutiny  of  the  Council  on  Environ- 
mental Quality  and  the  President  to  insure  compliance  with 
national  policy.  Proposed  dredge  operations  by  the  Corps 
of  Engineers  will  be  most  affected  by  this  latter  provision. 

28.  If,  for  example,  the  Corps  of  Engineers  was 
engaged  in  a dredge  operation  in  a river  or  harbor  area 
pursuant  to  the  legislative  mandate  stipulated  in  the  Rivers 
and  Harbors  Acts  of  1899  (to  be  discussed  separately),  they 
would  be  required  to  provide  a disposal  site  for  the  dredged 
material.  Notwithstanding  approval  by  the  local  sponsor, 
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an  environmental  impact  statement  would  be  required  to  be 

filed  with  the  Council  on  Environmental  Quality.  It  should  r 

be  noted  that  Section  102  of  the  Act  says  that  comments  and 

views  of  the  appropriate  State  and  local  agencies 

authorized  to  develop  and  enforce  environmental  standards 

shall  be  included  in  the  environmental  impact  statement 

sent  to  the  Council  and  the  President.  This  would 

require  the  Corps  of  Engineers  to  voluntarily  subject 

themselves  to  possible  public  opposition  even  before  the 

statement  was  considered  by  the  Council  and/or  the  President. 

29.  This  Act  requires  a certain  degree  of  environmental 
forethought  on  the  part  of  the  Corps  of  Engineers.  Their  en- 
vironmental impact  statement  preceding  any  proposed  land  use 
or  development  in  environmentally  sensitive  areas  must  be 
thorough  enough  to  convince  the  Council  of  the  practicability 
of  the  proposed  activity.  There  is  a possibility  that  .he 
compilation  of  the  environmental  statement,  and  the  approval 
by  the  local  and  State  agencies  and  by  the  Council,  could 
cause  great  delay  in  such  a dredging  activity.  However,  once 
such  a statement  is  approved,  the  Corps  of  Engineers  will  have 
successfully  demonstrated  that  they  can  conduct  such  an  acti- 
vity in  accordance  with  the  Nation's  environmental  policy. 

This  ability  to  meet  present  environmental  demands  would  be 
a marketable  commodity  and  might  encourage  local  or  State 
sponsors  to  solicit  such  development  from  the  Corps  of  Engi- 
neers . 

Federal  Water  Pollution  Control  Act  Amendment  of  1972  [33 
U.S.C.  Section  1251  et  seq.,  Pub.  L.  No.  92-500  (1972)]* 


This  replaces  the  Act  of  1956,  including  the  Water  Quality 
Act  of  1966,  and  the  Water  Quality  Improvement  Act  of  1970; 
all  of  which  had  been  amendments  to  that  Act. 
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30.  The  objective  of  this  Act  is  to  restore  and  main- 
tain the  chemical,  physical,  and  biological  integrity  of  the 
Nation's  waters.  In  order  to  achieve  this  objective,  pro- 
visions of  this  Act  set  as  national  goals  or  policy  that: 

(a)  the  discharge  of  pollutants  into  navigable  waters  be 
eliminated  by  1985;  (b)  wherever  attainable,  an  interim 
goal  of  water  quality  which  provides  for  the  protection  and 
propagation  of  fish,  shellfish,  and  wildlife,  and  provides 
for  recreation  in  and  on  the  water  be  achieved  by  July  1, 

1982;  (c)  the  discharge  of  toxic  pollutants  in  toxic  amounts 
be  prohibited;  (d)  Federal  financial  assistance  be  provided 
to  construct  publicly  owned  waste  treatment  works;  (e)  area- 
wide waste  treatment  management  planning  processes  be  devel- 
oped and  implemented  to  assure  adequate  control  of  sources 
of  pollutants  in  each  state;  and  (f)  a major  research  and 
development  effort  be  made  to  develop  technology  necessary 
to  eliminate  the  discharge  of  pollutants  into  the  navigable 
waters,  waters  of  the  contiguous  zone,  and  the  oceans. 

31.  To  the  extent  that  a proposed  use  of  a DMCA 
would  create  runoff  from  the  site  or  a point  source  of 
stream  pollution,  local  agencies  could  invoke  this  Act  as 
authority  for  denying  a use.  These  same  conditions  would 
apply  equally  to  a DMCA  under  Federal  jurisdiction  because 
Executive  Order  11574  (December  25,  1970)  imposes  an  obli- 
gation on  Federal  agencies  to  comply  with  the  intent  of  the 
environmental  protection  enactments.  Absent  a possible 
water-quality  violation,  this  Act  is  not  likely  to  affect 
use  of  a DMCA  that  is  already  in  existence. 

32.  The  main  objective  of  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  is  to  restore  and  maintain 
the  chemical,  physical,  and  biological  integrity  of  the 
Nation's  waters.  Albeit,  the  Act  specifically  addresses 

the  environmental  problems  regarding  the  prevention,  reduction, 
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and  elimination  of  water  pollution,  Congressional  policy 

embodied  within  the  Act  recognizes  the  rights  of  the  states  i j 

to  plan  the  development  and  use  (including  restoration, 
preservation,  and  enhancement)  of  land  and  water  resources. 

Such  land  resource  utilization  calls  for  restrictive 
measures  (land  use  constraints)  necessary  to  monitor  and 
control  environmentally  unacceptable  practices.  An  appro- 
priate example  is  provided  by  Section  208  of  the  Act. 

33.  Section  208  requires  the  development  and  imple- 
mentation of  areawide  waste  management  plans  and  practices. 

These  management  plans  and  practices  provide  for  the  appli-  ‘ 

cation  of  the  best  practicable  waste  treatment  technology 

before  any  discharge  into  receiving  waters.  This  includes 

reclaiming  and  recycling  of  water  and  confined  disposal  of 

pollutants  so  they  will  not  migrate  to  cause  water  and 

other  environmental  pollution.  The  constraining  features 

of  Section  208  on  land  use  and  development  are  alluded  to 

in  Subsection  (b) (2) (F)  (ii)  which  sets  forth  procedures 

and  methods  (including  land  use  requirements)  for  controlling, 

to  the  extent  practicable,  runoff  from  agriculturally  and 

silviculturally  related  nonpoint  sources  of  pollution, 

including  runoff  from  manure  disposal  areas  and  from  land  t « 

used  for  livestock  and  crop  production,  and  in  Subsection 
(b) (2) (J)&(K)  which  requires  a process  which  will  control 
disposition  of  all  residual  waste  generated  in  such  areas 

that  could  affect  water  quality.  , 

34.  Dredged  material  falls  within  the  Congressional 
definition  of  residual  waste  under  Section  208  of  the  Act, 
and  the  EPA  has  specifically  included  dredged  material  as  a 
waste  for  which  the  Section  208  areawide  plans  are  to  make 

provision.  | 
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35.  Under  the  Rivers  & Harbors,  Flood  Control  Acts 
of  1970  (to  be  discussed  separately) , the  EPA  is  named 
jointly  with  the  Corps  of  Engineers  to  conduct  research 

and  find  long-term  solutions  to  problems  of  possible  adverse 
environmental  effects  of  dredge  material  disposal.  The  EPA 
is  also  the  administrator  of  the  Federal  Water  Pollution 
Control  Act  and  has  the  duty  under  Section  208  to  establish 
waste  treatment  management  for  those  areas  with  water  quality 
control  problems.  The  result  of  these  agency  designations  is 
that  there  will  be  a coordination  of  the  Corps  of  Engineers 
and  the  EPA  in  the  planning  of  long-term  solutions  to  the 
location  and  the  end  use  of  the  DMCAs . 

36.  In  those  areas  designated  as  having  a water 
quality  control  problem  (usually  urban  areas) , the  Corps  of 
Engineers  and  the  EPA  will  be  planning  together  for  a success- 
ful inclusion  of  a DMCA.  This  will  require  a high  degree  of 
cooperation  between  the  agencies.  The  effect  of  their  coop- 
eration is  discussed  in  Part  IV  of  this  report. 

37.  Section  209  of  the  Act  entitled  "Basin  Planning" 
mandates  that  the  President,  acting  through  the  Water  Re- 
sources Council,  prepare  a Level  B*  plan  under  the  Water 
Resources  Planning  Act  for  all  basins  in  the  Nation.  Level  B 
studies  are  made  for  developments  in  regional  or  basin  areas 
for  water  and  related  land  resources  where  problems  are  of  a 
complex  nature  involving  several  environmental  concerns 
(e.g.,  water  resources,  land  use,  environmental  quality). 

This  provision  allows  input  by  the  Corps  of  Engineers  regard- 
ing productive  land  use  for  DMCAs  since  such  an  activity 
would  require  multi-agency  participation.  Furthermore,  such 

Level  A:  assessments  and  framework  studies;  Level  B:  region- 
al or  river  basin  studies;  Level  C:  implementation  studies 
33  C.F.R.  Section  252.13(a)  . 
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cooperation  is  regulated  by  the  general  guidelines  set  by 
the  Water  Resources  Council. 

38.  Preparation  of  Level  B plans  is  well  underway, 
but  many  basins  have  yet  to  be  surveyed.  It  appears  that 
it  will  be  possible  and  very  productive  to  require  that 
Level  A and  Level  B plans  include  identification  of  the  most 
acceptable  sites  in  each  basin  for  use  as  future  DMCAs . 

The  question  of  possible  use  of  the  land  after  the  DMCA  is 
filled  can  be  addressed  at  the  same  time. 

39.  Section  404  of  the  Act  authorizes  the  Secretary 
of  the  Army,  acting  through  the  Chief  of  Engineers  to  issue 
permits  for  changes  of  dredged  or  fill  material  into  navig- 
able waters  at  specified  disposal  sites.  The  permits  are  to 
be  approved  in  accordance  with  guidelines  applicable  to  the 
territorial  seas,  the  contiguous  zone  and  the  ocean.  This 
allows  the  Corps  of  Engineers  an  opportunity  to  condition 
approval  of  dredging  permits  on  the  implementation  of  a 
DMCA  which  also  complies  with  applicable  environmental  guide- 
lines . 

Clean  Water  Act  of  1977  (Pub.  L.  No.  95-217) 

40.  The  Clean  Water  Act  of  1977  is  an  amendment  to 
the  Federal  Water  Pollution  Control  Act  (33  U.S.C.  Section 
1251  et  seq.)  to  provide  for  additional  authorizations  and 
for  technical  and  dollar  amount  revisions. 

41.  The  primary  impact  of  this  Act  is  that  it 
modifies  Section  404  of  the  Federal  Water  Pollution  Control 
Act  to  allow  the  Governor  of  any  state  to  administer  its 
own  permit  system  for  discharge  of  dredged  material  into 
navigable  water.  [Section  67(g)(1)]  The  Administrator  of 
the  Act  insures  that  such  State  program  complies  with  certain 
minimum  conditions  such  as : a)  prosecuting  violations  of 
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permit  conditions,  (b)  setting  a time  limit  on  permits,  and 
(c)  assuring  that  the  Administrator  receive  copies  of  each 
permit  application.  Whereas  the  previous  Act  allowed  the 
Corps  of  Engineers  to  have  exclusive  review  of  dredge  opera- 
tion on  navigable  waters,  this  Act  would  limit  the  Corps  of 
Engineers  capacity  to  recommend  DMCAs  as  a condition  to 
granting  dredging  permits. 

Resource  Conservation  & Recovery  Act  of  1976*  (42  U.S.C. 

Section  3251  et  seq.,  Pub.  L.  No.  94-580) 

42.  This  Act  was  passed  to  provide  technical  and 
financial  assistance  for  the  development  of  management  plans 
and  facilities  for  the  recovery  of  energy  and  other  resources 
from  discarded  materials  and  for  the  safe  disposal  of  discarded 
materials,  and  to  regulate  the  management  of  hazardous  waste. 

43.  The  provision  most  affecting  DMCA  supplementation 
is  the  Congressional  finding  that  open  dumping  is  particular- 
ly harmful  to  health  in  that  it  contaminates  drinking  water 
from  underground  and  surface  supplies  and  pollutes  the  air 
and  the  land.  [Section  1002(b)(4)]  One  of  the  objectives 
of  the  Act  is  to  prohibit  future  open  dumping  on  the  land 
and  to  convert  existing  dumps  to  facilities  which  do  not  pose 
a danger  to  health  or  to  the  environment.  [Section  1003(3)] 

The  Act  is  administered  by  the  Administrator  of  the  Environ- 
mental Protection  Agency. 

44.  If  the  dredged  material  was  listed  as  a hazardous 
waste  by  the  Environmental  Protection  Agency,  then  the  Corps 
of  Engineers  would  be  required  to  obtain  a permit.  This 
possibility  might  arise  if  the  dredging  operations  took  place 
in  a heavily  used  navigational  channel  or  other  areas  where 

*Replaces  the  language  of  the  Solid  Waste  Disposal  Act. 
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the  bottom  sediment  would  be  particularly  hazardous  to  the 
extent  identified  by  the  Environmental  Protection  Agency. 

The  application  for  the  permit  then  must  include  a wide  range 
of  information  respecting  the  concentrations  and  quantities 
of  the  waste  material,  the  time  and  frequency  of  disposal, 
and  an  environmental  survey  of  the  site  selected  for  the 
DMCA. 

45.  Subtitle  D of  the  Act  provides  assistance  in 
developing  and  encouraging  environmentally  sound  methods 
of  solid  waste  disposal  which  maximize  the  use  of  available 
resources.  The  assistance  is  to  be  accomplished  via 
Federal  technical  and  financial  assistance  to  the  state  and 
regional  authorities. 

46.  It  should  be  noted  that  Section  6001  of  the  Act 
states  that  if  the  Corps  of  Engineers  are  required  to  dispose 
of  hazardous  dredged  material,  they  will  not  enjoy  immunity 
from  State  or  local  sanctions  in  respect  to  injunctive  relief. 

Endangered  Species  Act  of  1973  (Pub.  L.  No.  93-205) 

47.  The  intent  of  the  Act  is:  a)  to  provide  means 
to  conserve  the  ecosystems  upon  which  endangered  and  threat- 
ened species  depend;  b)  to  institute  a program  for  the  con- 
servation of  such  endangered  and  threatened  species,  and 

c)  to  take  the  necessary  steps  to  achieve  the  purposes  of 
those  existing  treaties  and  conventions  relating  to  the  pre- 
servation and  conservation  of  fish,  wildlife  & plants. 

48.  The  Act  is  administered  primarily  by  the  Sec- 
retary of  the  Interior  who  issues  the  lists  of  species, 
the  protective  regulations,  and  the  respective  revisions. 

The  Secretary  of  Commerce  is  empowered  to  recommend  species 
to  be  added  to  the  list  from  time  to  time.  The  Secretary  of 
the  Smithsonian  Institute  is  authorized  and  directed  to  re- 
view endangered  or  threatened  plant  species. 


49.  The  Act  generally  provides  for  the  identifica- 
tion of  endangered  or  threatened  species  followed  by  the 
implementation  of  a conservation  program  designed  to  protect 
those  species.  The  appropriate  Secretary  determines  whether 
any  species  is  endangered  or  threatened  by  assessing  avail- 
able commercial  and  scientific  data,  and  consulting  with 
interested  Federal  and  State  agencies  and  other  interested 
persons  and  organizations  [Section  4(b)]  The  Secretary 
may  also,  to  the  extent  he  deems  advisable,  treat  any 
species  as  endangered  or  threatened  species,  even  though 
not  listed  as  such,  subject  to  certain  qualifying  considera- 
tions. [Section  4(e)] 

50.  Regulations  are  then  promulgated  under  direction 
of  the  appropriate  Secretary  to  provide  for  the  listing  of 
the  species  to  be  protected.  The  appropriate  Secretary  then 
issues  the  regulations  necessary  to  protect  the  species  pur- 
suant to  Section  4(d). 

51.  The  policy  directive  calling  for  the  establish- 

ment and  implementation  of  a conservation  program  for 
endangered  or  threatened  species  empowers  the  Secretary 
with  the  authority:  (a)  to  utilize  the  land  acquisition  and 
other  authority  under  the  Fish  and  Wildlife  Coordination  Act 
[16  U.S.C.  Section  661-666  (x^34)]  , or  as  appropriate; 

and  (b)  to  acquire  by  purchase,  donation,  or  otherwise 
lands,  waters,  or  interests  therein  as  deemed  necessary  to 
protect  and  conserve  the  identified  species.  Such  authority 
shall  be  in  addition  to  any  other  land  acquisition  authority 
vested  in  the  Secretary. 

52.  in  carrying  out  the  conservation  program  author- 
ized by  this  Act,  the  Secretary  is  to  cooperate  to  the  maxi- 
mum extent  practicable  with  the  states.  Such  cooperation 
consists  of  consultation  with  the  states  concerned  before 
acquiring  any  land  or  water,  or  interest  therein,  for  the 


purpose  of  conserving  any  endangered  species  or  threatened 
species . 

53.  The  appropriate  Secretary's  vested  authority  to 
exercise  land  acquisition  presents  a direct  impact  on  the 
use  and  site  selection  of  DMCAs . The  primary  constraint  on 
site  selection  of  DMCAs  would  be  found  in  Section  7 of  the 
Act  which  requires  Federal  actions  to  be  conducted  so  that 
the  critical  habitat  of  a listed  species  will  not  be  threat- 
ened. To  date  there  have  been  several  injunctions  against 
the  Corps  of  Engineers  to  prevent  DMCA  sites  within  these 
areas.  This  is  the  worst  possible  situation  that  would 
confront  the  Corps  of  Engineers. 

54.  More  likely,  a DMCA  would  create  additional  land 
and,  depending  on  the  species,  enhance  the  habitat.  There 
would  be  an  initial  shock  to  the  area  ecosystem  and  species 
but  such  land  use  would  be  feasible  absent  the  existence  of 
a particularly  sensitive  creature.  An  appeal  could  be  made 
to  the  appropriate  Secretary  to  establish  the  fact  that  such 
land  use  would  benefit  a habitat  by  creating  additional  land 
on  which  endangered  or  threatened  species  could  thrive. 

Fish  and  Wildlife  Coordination  Act  (.16  U.S.C.  Sections  661- 
666  (1970)] 

55.  The  goal  of  the  Fish  and  Wildlife  Coordination 
Act  is  to  provide  recognition  of  the  vital  contribution  and 
significance  of  wildlife  to  the  Nation  in  light  of  the  expan- 
sion of  our  economy  and  other  factors.  The  Act  insures  that 
wildlife  conservation  shall  receive  equal  consideration  and 
be  coordinated  with  other  features  of  water  resource  develop- 
ment programs  through  effectual  and  harmonious  planning, 
development,  maintenance,  and  coordination  of  wildlife  con- 
servation and  rehabilitation. 
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56.  The  Act  invests  the  Secretary  of  the  Interior 
with  authority  to  provide  assistance  to  and  cooperate  with 
Federal,  State,  and  public  or  private  agencies  and  organi- 
zations in  the  development,  protection,  raising,  and  stock- 
ing of  all  species  of  wildlife,  their  habitat,  and  resources 
therein.  The  Secretary  is  also  empowered  to  conduct  sur- 
veys and  investigations  of  the  wildlife  of  the  public  domain, 
including  lands  and  waters  or  interests  therein  which  are 
acquired  or  controlled  by  any  agency  of  the  United  States. 
Section  662(b)  requires  that  the  reports  and  recommendations 
of  the  Secretary  shall  be  included  in  reports  of  agency  plan- 
ning and  activity  in  a wildlife  area. 

57.  In  addition  to  the  general  purpose  requirements 
of  the  Act,  the  dredge  activities  of  the  Corps  of  Engineers 
is  impacted  by  some  procedural  requirements . Any  activity 
which  is  proposed  by  any  department  or  agency  of  the  U.S. 
to  impound,  divert  or  deepen  the  water  of  any  stream  or 
other  body  of  water  requires  consultation  by  the  proposing 
agency  and  the  U.S.  Fish  & Wildlife  Service,  Department  of 
the  Interior  and  the  equivalent  State  agency.  [Section  662 
(a)]  The  purpose  of  this  requirement  is  to'  insure,  for 
example,  that  any  dredging  operation  and  DMCA  construction  by 
the  Corps  of  Engineers  would  be  coordinated  to  include  the 
Federal  and  State  environmental  concerns  for  wildlife  areas, 
and  to  provide  uniformity  of  such  concerns. 

58.  The  Secretary  is  also  given  authority  to  study  the 
abatement  and  prevention  of  pollution  which  includes  methods 
for  the  recovery  of  useful  or  marketable  products  of  such 
waste.  [Section  662(2)]  The  Secretary  could,  therefore, 
review  a DMCA  to  assess  its  environmental  effectiveness. 

It  would  be  very  beneficial  to  the  Corps  of  Engineers  to 
pay  close  attention  to  the  Secretary's  recommendations  under 
Section  662(b)  to  prevent  environmental  reprisals  after 
implementation  has  begun. 
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National  Flood  Insurance  Act  of  1968  [Title  XI  of  Housing 
& Urban  Development  Act  of  1968  (Pub.  L.  No.  90-448)] 

59.  The  purpose  of  the  National  Flood  Insurance  Act 
of  1968  is  to  authorize  a national  program  under  which  flood 
insurance  can  be  made  available  to  occupants  of  flood  hazard 
areas  through  the  cooperative  efforts  of  the  Federal  Govern- 
ment and  the  private  insurance  industry.  The  program  is 
administered  by  the  Secretary  of  the  Department  of  Housing 

& Urban  Development,  assisted  by  other  government  agencies 
involved  in  gathering  necessary  information  and  data. 

60.  An  important  public  goal  which  the  program  offers 
is  the  encouragement  of  State  and  local  governments  to  adopt 
and  enforce  appropriate  land  use  provisions  to  establish 
guidelines  for  the  future  development  of  land  which  is  exposed 
to  flood  hazard.  Permanent  land  use  and  control  measures 
promulgated  by  the  State  are  to  be  consistent  with  land  use 
and  management  criteria  specified  by  the  Secretary.  Such 
land  use  criteria  are  developed  on  the  basis  of  joint  Federal- 
State-  local  studies  and  designed  to  spur  adoption  of  State  and 
local  measures. 

61.  Any  DMCA  initiated  by  the  Corps  of  Engineers  would 
be  subject  to  this  Act  if  the  proposed  activity  is  in  a flood 
hazard  area,  which  is  eligible  for  Federal  aid.  Landfill  is 
regulated  under  the  Act  and  must  meet  the  requirements  of  the 
floodplain  management  program.  [24  C.F.R.  Section  1910.3(d)(6)] 
Although  the  National  Flood  Insurance  Act  of  1968  is  admin- 
istered by  the  Federal  Government,  its  application  is  actually 
directed  at  the  local  jurisdiction  wherein  the  floodplain 
areas  are  located.  The  specific  aspects  of  suggested  Fed- 
eral floodplain  mangement  and  examples  of  such  measures  can 
be  found  in  Section  3.5.5  of  this  report. 
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Wild  & Scenic  Rivers  Act  [16  U.S.C.  Section  1274  et  seq., 
Pub.  L.  No.  94-486  (1976)] 


62.  In  creating  the  Wild  & Scenic  Rivers  Act,  Congress 
declared  a national  policy  to  preserve  the  free-flowing  condi- 
tion of  selected  valuable  rivers  in  the  Nation  and  to  protect 
their  immediate  environments.  Congress  further  declared  that 
the  established  national  policy  of  construction  work  at  those 
designated  rivers  should  be  complemented  by  a policy  to  pre- 
serve these  rivers,  their  free-flowing  condition,  and  the 
quality  of  their  water. 

63.  The  purpose  of  the  Act  is  to  institute  a system 
of  wild  and  scenic  rivers  which  will  include  rivers  which 
are  authorized  for  inclusion  by:  (a)  an  Act  of  Congress,  or 
(b)  similar  legislative  action  by  the  states  through  which 
they  flow.  The  Act  is  administered  by  the  Secretary  of  the 
Interior  and/or  the  Secregary  of  Agriculture,  where  appro- 
priate (for  example,  in  national  forest  areas). 

64.  The  Act  is  a basic  policy  statement  but  it  does 
include  impacts  on  DMCAs.  The  extent  of  Corps  of  Engineer 
involvements  in  these  areas  would  be  a dredging  operation  to 
aid  recreational  boating.  There  are  provisions  that  would 
affect  this  operation  and  the  site  selection  of  the  DMCA. 

65.  Initially,  Section  12(a)  requires  all  administra- 
tive and  management  contracts  and  plans  affecting  lands  within 
the  boundaries  of  the  river  basin  to  be  approved  by  the  appro- 
priate Administrator.  It  should  be  noted  that  the  Act  provides 
for  boundaries  of  an  average  of  not  more  than  320  acres  per 
mile  on  both  sides  of  the  river.  [Section  2(b)]  The  large 
river  basin  jurisdiction  precludes  the  possibility  of  creat- 
ing a DMCA  just  outside  the  boundary  since  the  cost  of  double 
handling  dredged  material  would  be  prohibitive.  On  the  other 
hand,  no  DMCA  can  be  implemented  within  the  protected  area 
which  has  a direct  adverse  effect  on  the  values  for  which  the 
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river  was  established.  In  addition,  Section  7(a)  will  not 
permit  a DMCA  to  be  established  upstream  of  the  wildlife 
river  area  which  tends  to  unreasonably  diminish  the  scenic, 
recreational,  and  fish  and  wildlife  values  of  the  area. 

66.  The  Act  lists  15  river  areas  which  are  estab- 
lished, 58  for  potential  addition,  and  strict  guidelines  for 
use  in  the  establishment  of  other  such  areas  to  be  orotected 
by  the  Act . 

3.1.2  Indirectly  Impacting  Federal  Legislation 

Environmental  Quality  Improvement  Act  of  1970  42  U.S.C. 

Section  4374,  amended  by  Pub.  L.  No.  94-298  (1967). 

67.  The  Environmental  Quality  Improvement  Act  of 
1970  was  established  in  conjunction  with  the  National 
Environmental  Policy  Act  Pub.  L.  No.  91-190  This  Act 
carries  the  mandate  of  the  National  Environmental  Policy  Act 
(NEPA)  a step  further  in  that  its  purpose  is  to  provide 
assurance  that  each  Federal  department  and  agency  conducting 

or  supporting  public  works  activities  which  affect  the  environ- 
ment shall  implement  the  policies  established  under  that  and 
other  such  existing  legislation  as  the  Wild  & Scenic  Rivers 
Act,  the  Federal  Water  Pollution  & Control  Act,  and  the 
Coastal  Zone  Management  Act  (discussed  previously). 

68.  In  addition  to  extending  the  mandate  of  NEPA,  this 
act  establishes  the  Office  of  Environmental  Quality  which 
provides  the  professional  and  administrative  staff  for  the 
Council  on  Environmental  Quality,  another  product  of  NEPA. 

The  Office  of  Environmental  Quality  then  monitors  Federal 
departments  and  agencies  to  ensure  coordination  with  national 
environmental  policy.  The  office  would  oversee  DMCAs  which 
are  impacted  by  the  previously  mentioned  legislation  to 
further  ensure  cooperation  with  Federal  Policy. 
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Marine  Protection,  Research  and  Sanctuaries  Act  of  1972 
(Pub.  L.  No.  92-532) 

69.  This  Act  was  a response  by  Congress  to  a growing 
recognition  of  the  need  for  legislation  to  regulate  ocean 
dumping  and  other  man-induced  impacts  on  the  marine  environ- 
ment. Title  I of  the  Act  regulates  the  transportation  and 
dumping  of  solid  and  liquid  waste  material  in  those  parts 

of  the  ocean,  coastal  and  other  waters  within  the  identified 
territorial  jurisdiction  of  the  United  States.  The  Secre- 
tary of  the  Army,  acting  through  the  Corps  of  Engineers,  may 
issue  permits  pursuant  to  Title  I,  after  notice  and  oppor- 
tunity for  public  hearings,  for  the  transportation  and  dump- 
ing of  dredged  material  into  the  ocean.  Such  dumping  is 
permitted  only  after  the  Secretary  determines  that  it  will 
not  unreasonably  degrade  or  endanger  human  health,  welfare, 
or  amenities,  or  the  marine  environment,  ecological  systems, 
or  economic  potentialities. 

70.  The  definition  of  dumping  under  the  Act  speci- 
fically excludes  construction  of  any  fixed  structure  or 
artificial  island.  [Section  2(F)]  This  would  put  offshore 
DMCAs  such  as  those  in  Anacortes,  Washington,  and  Craney 
Island,  Virginia,  outside  the  scope  of  the  Act.  DMCAs  would, 
however,  be  indirectly  impacted  by  the  comprehensive  research 
program  created  thereunder.  ( Section  201  ) An  extensive 
study  of  the  long-term  effects  of  ocean  dumping  carried 

out  by  the  National  Oceanic  Atmospheric  Administration,  the 
Coast  Guard,  the  Environmental  Protection  Agency,  and  all 
other  agencies  affiliated  with  ocean  ecosystems  might  point 
to  some  aspect  of  DMCAs  which  interferes  with  ocean  eco- 
systems and  must  be  curtailed. 
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Rivers  & Harbors  Act  of  1899  [(33  U.S.C.  Section  401  et  seq.)] 

71.  The  Rivers  & Harbors  Act  of  1899  contains  general 
limitations  on  the  construction  on  and  obstruction  of  the 
navigable  waters  of  the  United  States.  Its  purpose  is  to 
insure  the  continued  maintenance  of  these  waters  to  allow 
the  free  access  of  vessels.  Any  construction  or  obstruction 
of  navigable  waters  is  to  be  approved  by  Congress  and  the 
Corps  of  Engineers. 

72.  Section  401  of  the  Act  prohibits  the  construc- 
tion of  any  bridge,  dam,  dike  or  other  structure  without 
the  consent  of  Congress  and  the  approval  of  the  Corps  of 
Engineers.  Construction  plans  must  be  submitted  to  the 
Chief  of  Engineers  and  approved.  Section  403  prohibits  any 
obstruction  to  the  navigable  capacity  of  United  States  waters, 
except  if  previously  authorized  by  the  Chief  of  Engineers  and 
the  Secretary  of  the  Army.  Obstructions  include  any  wharves, 
piers,  jetties  or  dredging  or  filling  operations. 

73.  Section  407  of  the  Act  specifically  forbids  the 
deposition  of  any  material  in  any  place  on  the  banks  of 
navigable  waters,  where  such  material  is  likely  to  wash  into 
the  water.  While  this  appears  to  be  a prohibition  against 
DMCAs , the  same  Section  specifically  excludes  from  the  pro- 
visions of  the  Act,  operations  which  improve  the  navigable 
capacity  of  the  water  and  construction  which  is  considered 
necessary  and  proper.  The  Corps  of  Engineers  may  permit  the 
deposit  of  any  material  in  navigable  waters  if,  in  the  opinion 
of  the  Chief  of  Engineers,  navigation  and  anchorage  will  not 
be  injured  thereby. 

74.  While  the  Act  has  no  direct  impact  on  dredging 
operations  as  mentioned  in  Section  407,  it  would  provide  the 
Corps  of  Engineers  with  an  excellent  opportunity  to  require  a 
guarantee  that  a productively  used  DMCA  will  be  implemented 
as  a condition  to  granting  dredging  and  filling  permits  in 


I 

i 

» 

I 


I 

\ 

l 

I 

ft 

* 

f 

any  navigable  waters.  In  addition,  any  construction  or  ob- 
struction which  is  applied  for  under  Sections  401  and  403 
might  be  approved  by  the  Corps  of  Engineers  with  a recommen- 
dation of  the  implementation  of  a productively  used  DMCA. 

The  Chief  of  Engineers  could  then  direct  Corps  of  Engineers 
developers  and  planners  to  study  the  area  in  question  as  well 
as  existing  DMCAs  to  provide  a guideline  for  proper  DMCA 
implementation. 

Rivers  and  Harbors,  Flood  Control  Acts  of  1970  (Pub . L . No . 

91-611) 

75.  The  Rivers  and  Harbors,  Flood  Control  Acts  of 
1970  is  an  enabling  legislation  pursuant  to  the  River  and 
Harbors  Act  of  1899.  As  such,  it  authorizes  the  construc- 
tion, repair  and  preservation  of  certain  public  works  on 
rivers  and  harbors  for  navigation,  flood  control  and  other 
purposes.  The  Act  contains  specific  authorizations  for  work 
on  identified  rivers  and  harbors  of  the  United  States.  It 
is  administered  jointly  by  the  Corps  of  Engineers  and  the 
Environmental  Protection  Agency,  which  supplies  information 
on  the  effect  of  dredge  material  on  water  quality. 

76.  Title  I concerns  navigation  and  beach  erosion 
on  rivers  and  harbors  and  Section  123  contains  provisions 
regulating  disposal  facilities  on  the  Great  Lakes  and  their 
connecting  channels.  Title  II  of  the  Act  deals  with  works 
of  improvement  for  the  benefit  of  navigation  and  the  con- 
trol of  destructive  floodwaters.  All  works  of  improvements 
under  either  Title  are  adopted  and  authorized  to  be  prose- 
cuted by  the  Secretary  of  the  Army,  acting  through  the 
Chief  of  Engineers,  in  accordance  with  plans  and  subject  to 
the  conditions  recommended  by  the  Chief  of  Engineers . 


77.  Section  123(a)  of  the  Act  authorizes  the  Corps 
of  Engineers  to  construct,  operate  and  maintain  DMCAs  on 


the  Great  Lakes,  and  to  obtain  the  recommendations  of  the 
Environmental  Protection  Agency  and  local  governments. 


I 

)l 

( 


7S.  This  Act  provides  the  same  opportunities  as  the 
Rivers  and  Harbors  Act  of  1899,  for  the  Corps  of  Engineers 
to  recommend  and  participate  in  the  implementation  of  DMCAs . 

In  addition,  Title  II  allows  the  Corps  of  Engineers  to  con- 
sider the  plans  for  the  proper  development  of  floodplain 
areas  in  conjunction  with  local  governments  (see  Section 
3.5.5  of  this  report). 

Water  Resources  Development  Act  of  1976  (Pub.  L.  No.  94-587) 

79.  The  Water  Resources  Development  Act  of  1976  is 
the  most  recent  addendum  to  the  Rivers  and  Harbors  Act  of 
1899  (discussed  previously).  Like  its  predecessor,  this 
Act  also  authorizes  the  construction,  repair  and  preserva- 
tion of  certain  public  works  on  rivers  and  harbors  for  navi- 
gation, flood  control  and  other  purposes. 

80.  The  Act  provides  for  the  implementation  of 
advanced  engineering  and  design  of  certain  named  water 
resources  development  projects  in  accordance  with  and  subject 
to  the  recommendations  of  the  Chief  of  Engineers.  It  also 
modifies  the  Rivers  and  Harbors,  Flood  Control  Acts  of  1970 
(Pub.  L.  No.  91-611)  in  part. 

81.  The  Secretary  of  the  Army,  acting  through  the 
Chief  of  Engineers  is  specifically  authorized  to  participate 
in  land  use  management  of  DMCAs . Section  148  provides  that 
the  Corps  of  Engineers  is  to  use  and  encourage  the  use  of  man- 
agement practices  necessary  to  extend  the  capacity  and  useful 
life  of  DMCAs.  This  would  allow  the  Corps  of  Engineers  to 
survey  areas  and  implement  and  position  DMCAs  based  on  in- 
house  managerial  decisions. 
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82.  The  Secretary  of  the  Army,  acting  through  the 
Chief  of  Engineers,  is  authorized  under  Section  150  of  the  Act, 
to  plan  and  establish  wetland  areas  as  part  of  the  water  re- 
sources development  projects  under  his  jurisdiction.  Estab- 
lishment of  any  wetlands  area  in  connection  with  the  dredging 
required  in  this  type  of  project  is  left  to  the  judgment  of 
the  Chief  of  Engineers  based  upon  various  considerations 
including:  (a)  environmental,  economic  and  social  benefits; 

(b)  increased  cost  of  establishing  a wetland  area  not  in 
excess  of  $400,000;  and  (c)  reasonable  evidence  that  the 
proposed  wetlands  area  will  not  be  altered  or  destroyed  by 
natural  or  man-made  causes . 

83.  This  Act  is  not  a direct  impact  on  DMCA  use  and 
site  selection,  except  to  the  extent  that  if  DMCAs  are  used 
in  establishing  wetlands  areas  under  Section  150,  there  is 

a cost  limitation.  The  Act  authorizes  the  Corps  of  Engineers 
to  establish  management  criteria  for  land  use  of  DMCAs  and 
enhances,  rather  than  constrains,  their  involvement  in  the 
implementation  of  DMCAs.  Engineers  and  planners  of  DMCAs 
would  merely  be  required  to  follow  existing  Corps  of  Engineers 
management  policy  in  projects  or  navigable  waters  and  flood- 
plain  areas  as  outlined  by  the  Act  and  would  not  be  subject 
to  review  by  other  agencies.  It  should  be  noted*,  however, 
that  local  floodplain  management  as  sanctioned  by  Title  XI 

of  the  Housing  and  Urban  Development  Act  of  1968  (Pub.  L.  No.  j, 

90-448)  would  seem  to  preempt  Corps  of  Engineer  projects  in  ; 

flood  hazard  areas.  Floodplain  management  will  be  discussed 
in  the  city  and  county  section  of  this  report  (Section  3.5.5). 
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3.1.3  Institutional  Arrangements  at  the  Federal  Level 

84.  Institutional  arrangements  at  the  Federal  level  , | 

exercise  control  over  all  lands  within  Federal  juris- 
diction. This  includes  national  parks  and  forests,  United 

States  navigable  waters,  military  basis,  and  other  govern-  ' 

ment  installations. 

85.  The  Federal  government  is  not  extremely  active 

in  land  use  management  and  control.  Despite  the  fact  that 
the  Federal  government  is  the  major  land  holder  in  the 
United  States,  local  interest  in  maintaining  and  controlling 

land  use  has  historically  weighed  in  favor  of  the  State  and  1 

local  governments.  In  addition,  with  the  exception  of  land 
bordering  navigable  waters,  the  character  of  Federally-owned 

land  is  such  that  alternative  land  uses  are  limited  to  the  l 

purposes  or  types  of  Federal  land  involved.  Parks,  forests 
and  bases  will  have  little  need  for  DMCAs  due,  in  part,  to 

relatively  limited  public  exposure.  A DMCA  might  be  used  i 

in  a national  park  to  prevent  erosion  or  widen  a stream, 
but  the  land  use  of  that  DMCA  would  be  limited  to  the  pre- 
servation of  the  natural  habitat. 

86.  In  addition  to  the  permit  and  policy  requirements 

of  the  Federal  regulations  mentioned  previously,  attempts  t ' 

by  the  Corps  of  Engineers  to  implement  DMCAs  in  various 

locations  will  be  overseen  by  certain  corresponding  Federal 

agencies.  The  Department  of  the  Interior  is  the  institutional 

arrangement  for  land  management  in  the  national  parks . The  > 

United  States  Forestry  Service  oversees  DMCA  activities  in 

national  parks.  Again,  however,  the  likelihood  of  DMCA 

implementation  is  not  very  great  compared  to  urban  areas 

which  have  a greater  need  for  land  use  controls. 

87.  There  would  be  a greater  need  for  DMCA  implementation 
along  our  nation's  navigable  waters.  The  institutional 
arrangement  delegated  to  these  areas  by  the  authority  of 

the  Rivers  & Harbors  Act  of  1899  (33  U.S.C.  Sections  401-413) 
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is  the  Corps  of  Engineers.  The  combined  authority  of 
the  Act,  with  the  management  powers  mentioned  in  this 
section,  give  the  Corps  of  Engineers  their  best  opportunity 
to  implement  DMCAs  and  provide  suggestions  for  land  use. 
which  are  compatible  to  the  shores  of  such  navigable  waters. 

88.  It  should  be  noted  that  if  any  DMCA  implemented 
by  the  Corps  of  Engineers  became  a grassland,  the  Depart- 
ment of  Agriculture  would  be  the  institutional  arrangement. 
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3.2  TRENDS  OF  STATE  LAWS  DIRECTED 
AT  ENVIRONMENTAL  PROTECTION 
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3.2.1  Introduction 

89.  The  State  laws  impacting  land  uses  of  DMCAs  are 
numerous  and  varied  in  the  type  of  impacts  evidenced.  Some 
laws  have  a direct  impact  on  the  land  use  allowed,  while 
others  have  only  a peripheral  impact.  Sixteen  states  were 
surveyed  for  the  types  of  laws  each  had  enacted.  A list  of 
the  states  studied  include: 

California 

Florida 

Georgia 

Illinois 

Louisiana 

Maryland 

Massachusetts 

Michigan 

Mississippi 

New  York 

North  Carolina 

Oregon 

Texas 

Virginia 

Washington 

Wisconsin 

90.  Two  major  categories  of  State  laws  were  identi- 
fied; those  directed  primarily  toward  land  use  control  and 
those  directed  toward  environmental  protection.  The  two 
categories  are  not  mutually  exclusive  and  much  crossover 

in  fact  exists.  However,  the  "environmental  laws"  are 
generally  more  recent  legislation,  are  broader  in  scope  and 
emphasize  preservation  of  lands  and  other  natural  resources. 
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While  these  laws  often  have  a significant  impact  upon  land 

use,  their  primary  purpose  in  enactment  was  to  preserve  the  * 

environment.  Laws  surveyed  which  were  directed  at  environ- 
mental protection  include: 

a.  Wetlands  protection  laws  (includes  shore- 
line or  coastal  and  freshwater  wetlands 
laws) ; 

b.  water  quality  laws; 

c.  wild  and  scenic  river  system  laws;  and 

d.  wildlands  protection  or  land  conservation 
laws ; 

e.  fish  and  game  habitat  protection  laws; 

f.  environmental  impact  assessment  laws. 

91.  This  section  deals  with  the  trends  found  in 
these  various  sub-categories.  Usually  the  laws  of  the 
States  of  California,  Florida,  and  Oregon  will  be  discussed 
as  they  tend  to  reflect  the  trends  throughout  the  country. 

However,  in  some  instances,  other  states  better  illustrate 
the  direction  in  which  the  states  are  moving.  Some  laws, 
for  instance,  the  wild  and  scenic  river  system  laws  and  the 
environmental  impact  assessment  laws,  have  been  enacted  in 
response  to  the  Federal  Wild  and  Scenic  Rivers  Act  and  the 
National  Environmental  Policy  Act.  In  the  states  having 
enacted  these  laws,  there  is  little  variety  from  state  to 
state.  Therefore,  rather  than  discuss  several  State's  laws, 
a detailed  discussion  of  the  general  sub-category  of  law  is 
presented. 

92.  The  six  sub-categories  of  environmental  laws 
were  selected  because  they  tend  to  have  the  most  direct 
impact  upon  land  use  of  DMCAs.  Other  laws,  such  as  air 
quality  and  solid  waste  management,  will  have  some  impact 
on  DMCA  land  use.  However,  such  sub-categories  were  con- 
sidered to  have  only  an  indirect  effect  upon  DMCAs  and  thus 
were  not  summarized  for  this  report. 
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3.2.2 


Wetlands  Protection  Laws 


93.  Many  states  have  enacted  legislation  that  restricts 
land  uses  allowable  in  wetlands  areas.  This  type  of  legisla- 
tion includes  shoreline  acts,  coastal  acts,  inland  waterways 
acts,  and  others  directed  at  water/ land  interface  areas. 

Different  states  use  diverse  terminology  for  the  same  general 
type  of  law.  Frequently  a state  will  adopt  several  laws  deal- 
ing with  different  types  of  wetlands,  for  instance,  coastal 
wetlands  and  inland  wetlands. 

94 . This  type  of  law  generally  requires  a land  use  plan 
that  establishes  allowable  uses  within.,  the  wetlands  area.  The 
plan  may  be  drawn  by  the  State  agency  or  by  local  agencies, 
often  requiring  approval  by  a State  agency.  The  State  law  fre- 
quently provides  a list  of  land  use  priorities,  generally  aimed 
at  preservation  and  conservation  of  the  wetlands'  natural  state. 
Once  a plan  is  approved,  the  land  uses  allowed  in  the  wetlands 
area  are  restricted  to  those  compatible  with  the  plan.  Under 
most  of  the  laws,  any  type  of  development  or  construction  in 
the  area  requires  a permit.  This  type  of  law  will  generally 
have  a direct  impact  on  the  land  use  of  DMCAs , requiring  con- 
formity with  the  wetlands  plan.  The  trend  is  toward  more  com- 
prehensive planning  and  limiting  development  in  presently 
undeveloped  areas.  Two  methods  by  which  states  are  handling 
the  issue  are  discussed  below.  Both  have  a significant  impact 
on  productive  uses  of  DMCAs. 

95.  California  has  three  separate  acts  under  the  wetlands 
category.  The  most  significant  act  in  terms  of  its  effect  on 
productive  uses  of  DMCAs  is  the  California  Coastal  Act.  This 
requires  that  local  governments  adopt  land  use  plans  which 
conform  to  land  use  priorities  established  by  the  Coastal  Act. 

The  plans  must  include  provisions  for:  maximum  public  access 

to  coastal  areas;  protection  of  areas  suitable  for  water-oriented 
recreation;  protection  of  the  marine  environment,  which  requires 
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that  dredging  activities  be  planned  so  as  to  mitigate  adverse 
environmental  effects;  protection  of  environmentally  sensitive 
habitat  areas;  and  limited  conversion  of  agricultural  lands. 

New  development  should  be  located  as  close  as  possible  to 
existing  developed  areas,  with  coastal-dependent  developments 
given  priority  over  the  development.  Permits  are  required 
from  regional  coastal  commissions  for  any  type  of  development. 

A significant  amount  of  coastal  land  presently  under  the 
planning  and  permit  authority  of  the  California  Coastal  Com- 
mission is  also  within  the  port  districts'  authority.  Port 
districts  are  required  to  develop  their  plans  separately  from 
local  jurisdiction  for  land  use  within  their  area  of  authority. 

96.  The  Coastal  Act  specifically  exempts  the  area 
around  San  Francisco  Bay.  This  area  is  controlled  by  the 
Bay  Area  Conservation  and  Development  Commission  (BCDC)  under 
the  McAteer-Petris  Act.  This  Act,  established  prior  to  the 
Coastal  Act,  has  substantially  the  same  purpose  and  authority 
over  land  use  as  that  encompassed  by  the  Coastal  Act.  The 
Act  was  designed  to  prevent  further  uncoordinated  and  haphazard 
filling  of  the  Bay.  A comprehensive  plan  was  adopted  to 
coordinate  development  in  and  around  the  Bay.  A permit  is 
required  for  any  activitity  or  function  within  the  BCDC's 
jurisdiction. 

97.  The  third  act  impacting  wetlands  is  the  Wetlands 
Preservation  Act  which  is  administered  by  the  Departments  of 
Fish  and  Game,  and  Parks  and  Recreation.  This  Act  gives  the 
respective  agencies  the  authority  to  plan  for  wetlands  pre- 
servation and  to  purchase  real  property  interests  including 
development  rights,  when  such  interests  will  further  the 
public  interest.  At  present,  an  agency's  only  authority  over 
control  and  uses  is  over  land  to  which  it  has  acquired  property 
rights. 
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The  approach  taken  in  Massachusetts  is  somewhat 
different  than  in  California.  Designated  wetlands  areas 
are  subject  to  stringent  land  use  controls  designed  to 
preserve  the  area's  natural  state.  Specific  uses  are  designated 
and  are  rigidly  adhered  to.  In  other  wetlands  areas,  not  sub- 
ject to  the  stringent  controls,  activities  are  judged  on  a 
case-by-case  basis,  as  to  their  effect  on  the  environment. 

99.  The  Coastal  Wetlands  Protection  Act  and  the 
Inland  Wetland  and  Floodplain  Protection  Law  are  a means  by 
which  designated  wetlands  areas  have  permanent  restrictions 
placed  upon  land  use.  Specific  areas  to  be  protected  have 
a number  of  allowable  uses,  primarily  limited  to  recreation, 
fishing,  wildlife  preservation,  and  agricultural  activities 
such  as  grazing.  Permits  will  not  be  issued  for  other  uses. 

If  the  restrictions  amount  to  a "taking",  the  landowner  will 
be  compensated. 

100.  In  wetlands  areas  not  specifically  designated  as 
preserves,  the  Wetlands  Protection  Act  will  be  applicable. 

This  provides  that  before  any  activity  which  would  remove, 
fill,  dredge  or  alter  any  freshwater  or  coastal  wetlands 
commences,  approval  must  be  obtained  from  local  commissions 
and  the  Massachusetts  Board  of  Environmental  Management. 
Violation  of  this  law  may  result  in  a fine  and/or  imprisonment. 

3.2.3  Water  Quality  Laws 

101.  All  states  have  some  type  of  water  quality  control 
laws.  These  laws  are  basically  directed  at  discharges  into 
State  waterways  or  at  activities  affecting  groundwater 
systems.  They  have  an  impact  on  allowable  land  uses  in  that 
any  proposed  land  use  that  may  involve  an  impact  on  water 
quality  will  be  subject  to  these  laws.  However,  these  laws 
will  have  only  an  indirect  effect  on  land  use  as  the  primary 
concern  is  to  control  water  quality.  A more  direct  impact, 
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though,  is  found  in  some  State  water  quality  laws  where  the 
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State  water  quality  control  agency  is  given  authority  to 
regulate  construction  activities  in  or  near  State  waterways. 

Although  their  primary  area  of  concern  is  water  quality, 
the  law  may  allow  restrictions  to  be  placed  on  land  use 
when  the  proposed  use  would  affect  water  quality.  This  type 
of  law  often  attempts  to  regulate  dredge  and  fill  activities 
based  on  the  authority  to  prevent  water  quality  violations. 

Few  of  the  State  laws  surveyed  attempted  to  regulate  construc- 
tion activities.  Thus,  the  trend  in  this  area  appears  to  be 
toward  providing  only  indirect  impacts  upon  land  use  through 
water  discharge  controls.  Several  of  the  laws  which  will  have 
a direct  impact  upon  land  use  are  discussed  to  illustrate  the 
types  of  laws  which  may  be  encountered. 

102.  Florida's  Air  and  Water  Pollution  Control  Act  gives 
the  state  the  authority  to  control  dredge  and  fill  activities 
in  order  to  protect  water  quality.  A permit  is  required  for 
such  activities.  An  application  must  specify  expected  productive 
uses;  presumably,  such  uses  which  may  impair  water  quality 

will  not  be  allowed. 

103.  In  Illinois,  permits  are  required  for  any  activity 
which  involves  a discharge,  deposition,  or  construction  in 
state  controlled  waters.  Exceptions  to  this  include  dredged 
materials  of  any  reclamation  or  filling  project  of  Lake  Michigan 
which  is  authorized  elsewhere  by  statute,  and  activities  under 
the  supervision  of  a park  district  if  dredged  materials  are  so 
placed  so  as  to  not  cause  a discharge  into  Lake  Michigan. 

I 

3.2.4  Wild  and  Scenic  River  System  Laws 

104.  A growing  number  of  states  are  enacting  laws  that 
restrict  land  use  along  rivers  or  segments  of  rivers  that  are 
designated  as  wild,  scenic  and  in  some  cases,  recreational. 
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Once  an  area  has  been  designated,  the  state  will  control  uses 
within  a specified  area  in  and  along  the  river.  Land  use 
controls  are  generally  based  on  how  the  river  is  designated. 

A wild  river  or  river  segment  is  one  that  is  free  of  impound- 
ments and  diversions,  inaccessible  to  the  general  public  except 
by  water  or  trails,  and  undeveloped.  Such  areas  are  to  be  main- 
tained in  their  wild  condition.  Scenic  rivers  are  those 
generally  free  from  diversions  and  impoundments,  having  limited 
access  by  road,  and  largely  undeveloped  or  used  primarily  for 
agriculture  and  forestry.  Uses  within  scenic  areas  are 
designed  to  restore  the  river's  natural  scenic  qualities  with 
only  limited  dispersed  development.  Recreational  rivers  are 
readily  accessible  by  road  and  railroad  and  may  have  some 
development  and  impoundment  or  diversions.  Uses  are  designed 
to  preserve  the  rivers  recreational  qualities,  including  public 
access,  recreation  areas  and  small  community  developments. 

105.  Most  of  the  states  that  have  enacted  this  type  of 
law  follow  this  method  of  river  classification  and  use  restric- 
tions. The  laws  are  similar  in  substance  to  the  Federal  Wild 

and  Scenic  Rivers  Act  and  allow  the  states  to  designate  additional 
rivers  to  be  preserved.  They  will  have  a direct  impact  upon 
productive  uses  of  DMCAs  in  that  quite  often  dredged  material 
must  be  transported  long  distances  from  the  dredge  site  so 
as  to  preserve  the  wild  character  of  the  river.  However,  it  may 
be  possible  in  areas  designated  as  recreational,  to  allow  pro- 
ductive uses  of  DMCAs  which  enhance  the  recreational  qualities 
of  the  river  such  as  recreational  facilities  and  small  resi- 
dential developments. 

3 . ?. . 5 Wild  Lands  Protection  or  Land  Conservation  Laws 

106.  Many  states  have  enacted  laws  that  restrict  land  use 
in  designated  wilderness  areas.  These  areas  may  be  designated 
as  wildlands,  wilderness  areas,  natural  areas  or  historic 
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areas  depending  upon  the  state.  However,  designated  areas  are 
limited  to  State-owned  lands,  including  land  currently  owned 
by  the  state  and  areas  it  decides  to  purchase.  The  trend  is 
to  restrict  all  uses  which  alter  the  natural  condition  of  the 
area  and  to  allow  only  such  low  intensity  uses  as  hunting, 
hiking,  or  fishing.  A few  states  have  legislated  authority 
to  acquire  areas  to  be  preserved,  but  have  not  enacted  laws 
which  actually  preserve  these  areas  once  acquired.  In  those 
states  which  do  restrict  land  uses,  it  is  doubtful  whether  a 
DMCA  would  be  permitted  in  the  area  at  all. 

3.2.6  Fish  and  Game  Habitat  Protection  Laws 

107.  All  states  have  laws  of  some  type  directed  at  the 
protection  of  fish  and  game.  The  basic  thrust  of  most  such 
laws  is  to  regulate  hunting  and  fishing  activities,  as  well 
as  maintain  conservation  facilities  for  wildlife.  These 
laws  will  have  an  indirect  impact  upon  DMCAs  when  the  author- 
ity is  also  granted  to  enjoin  activities  which  threaten  the 
habitat  of  certain  species  of  wildlife.  Fish  and  game  agencies 
will  obviously  have  the  authority  to  control  land  uses  in 
State  game  preserves.  However,  the  trend  is  to  grant  the 
State  agency  authority  to  enjoin  land  uses,  outside  State 
preserves,  that  are  not  compatible  with  the  habitat  of  pro- 
tected species.  This  authority  may  operate,  in  effect,  to 
anjoin  any  activity  in  a protected  species  habitat  area. 

108.  California's  Wildlife  Conservation  Board  must  approve 
any  proposed  construction  activity  which  would  alter  the  natu- 
ral flow  or  bed,  channel  or  bank  of  any  body  of  water  in  which 
there  are  fish  or  wildlife.  Before  such  activity  may  proceed, 
modifications  must  be  made  in  the  proposed  construction 
to  allow  for  the  protection  of  the  fish  or  wildlife  resource. 

Exempted  from  this  requirement  are  routine  maintenance  activities 
of  existing  facilities  unless  such  work  involves  substantial 
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changes  affecting  fish  and  wildlife.  This  law  will  more 
directly  relate  to  initial  dredging  rather  than 
affecting  final  land  use  of  DMCAs.  Indirectly,  however, 
objections  to  the  loss  of  fish  and  wildlife  values  are 
often  overcome  when  the  benefits  of  a proposed  water- 
related  facility  override  the  concern  for  wildlife  protection. 

109.  Washington's  Department  of  Fisheries  and  Department 
of  Game  jointly  require  permits  for  any  hydraulics  activity 
within  the  wetted  perimeter  of  the  State's  waters  in  order 

to  protect  fish  life.  The  Act  requires  that  activities  that 
use,  divert,  obstruct,  or  change  the  natural  flow  or  bed  of 
a river  or  stream  be  expressly  authorized  by  the  Departments. 
Often,  projects  may  have  to  be  greatly  altered,  using  the 
Departments'  recommendations  and  objections  before  a project 
may  proceed. 

3.2.7  Environmental  Impact  Assessment  Laws 

110.  Many  states  have  followed  the  lead  of  the  National 
Environmental  Policy  Act  (NEPA)  and  have  enacted  similar 
legislation,  sometimes  referred  to  as  "little  NEPAs".  These 
state  laws  require  State  or  local  agencies  to  file  a report 
which  assesses  the  environmental  impacts  of  proposed  agency 
actions  which  may  significantly  affect  the  human  environment. 
While  the  State  laws  are  patterned  after  NEPA,  slight  varia- 
tions often  arise  when  they  are  enacted.  One  such  area  is 
the  type  of  activities  which  require  the  filing  of  a report. 
For  instance,  California  requires  a report  for  any  "project" 
which  potentially  could  have  a significant  impact;  New  York 
uses  the  term  "action"  which  includes  projects,  activities, 
policy-making.  Washington's  terminology  is  "proposals 

for  legislation  and  other  major  actions";  while  Massachu- 
setts attempts  to  encompass  all  in  stating,  "any  activity, 


work,  or  project,"  Whether  these  distinctions  will  have  a 
significant  effect  upon  the  filing  of  a report  in  various 
states  will  depend  on  court  interpretations.  Another  area  of 
variation  is  the  authority  to  issue  an  injunction  to  stop  a 

project  with  significant  adverse  impacts.  A few  states  provide 
the  express  authority,  however,  many  incorporate  no  such 
express  authority  to  enjoin  actions.  Thus,  in  these  states, 
court  interpretations  are  necessary  to  indicate  that  such 
implied  authority  exists,  so  that  the  express  policy  of  the 
acts  may  be  carried  out. 

111.  Many  Corps -dredging  projects  involve  local  sponsors 
which  purchase  the  land  rights  necessary  to  carry  out  the  pro- 
ject. Thus,  in  addition  to  meeting  the  NEPA  requirements,  the 
State  filing  requirements  must  also  be  met.  Often,  if  the 
Federal  requirements  are  followed,  State  law  exempts  the 
project  from  further  State  requirements.  Another  method,  as 
adopted  in  Washington,  coordinates  all  the  report  require- 
ments so  that  only  one  document  need  be  prepared.  In  the 
absence  of  either  alternative,  it  may  be  necessary  in  some 
states  to  comply  with  both  State  and  Federal  requirements. 

112.  As  can  be  seen,  this  type  of  law  will  have  a direct 
impact  upon  production  uses  of  DMCAs.  Although  land  uses  are 
not  directly  restricted  by  the  State  laws,  studies  and  mitigating 
procedures  must  be  followed  in  an  attempt  to  reduce  the  adverse 
environmental  impacts  associated  with  a proposed  use. 
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3.3.1  Introduction 

113.  The  State  laws  directed  toward  land  use  regula- 
tion often  have  a significant  impact  upon  DMCAs . As  in 
Section  3.2,  only  the  State  laws  considered  to  have  the 
most  direct  impact  upon  DMCAs  were  studied.  The  types  of 
laws  studied  include: 

a.  State  land  use  and  land  use  planning; 

b.  public  land  laws  controlling  State- 
owned  lands  or  submerged  lands ; 

c.  sediment  or  erosion  control; 

d.  floodplain  protection; 

e.  agricultural  zoning;  and 

f.  other  laws. 

The  16  states  surveyed  for  laws  directed  toward  environmental 
protection  were  also  surveyed  for  the  above-mentioned  land 
use  laws. 

114.  As  originally  enacted,  most  land  use  laws  pro- 
vided for  local  government  regulation  of  land  use.  However, 
with  land  becoming  a scarce  commodity,  states  are  finding 
that  decisions  made  at  the  local  level  have  a significant 
State-wide  effect.  Thus,  there  is  a noticeable  trend  away 
from  local  control  and  toward  State  regulation.  Frequently, 
a state  will  not  take  complete  control,  but  will  enact 
guidelines  for  local  governments  to  follow.  To  illustrate 
these  State  trends,  a number  of  different  types  of  .State 
laws  will  be  discussed. 
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115.  The  laws  in  this  category  include  those  where  the 
state  has  taken  express  and  direct  control  over  land  use  plan- 
ning and/or  land  use  controls.  The  laws  in  many  states  can 
be  characterized  as  State  zoning  laws.  A number  of  states  have 
ventured  into  this  area  of  direct  State  control  over  land  use 
and  development.  This  area  of  legislative  action  has  tradi- 
tionally been  relegated  to  local  government.  As  a result, 

State  entry  into  this  area  has  met  with  staunch  resistance. 

Such  laws  do  currently  exist  in  a few  states  and,  with  increas- 
ing populations  and  land  use  pressures,  State  land  use  regulation 
may  be  more  prevalent  in  the  future. 

116.  The  trend  in  this  category  is  to  set  aside  areas 
that  are  considered  to  be  of  "critical  State  concern,"  and 
place  restrictions  on  the  use  of  such  land.  They  may  also 
subject  developments,  which  have  a "regional  impact",  to  State - 
imposed  restrictions.  Some  of  the  states  have  laws  which 
require  development  of  a State  land  use  plan  but  which,  as  yet, 
give  the  state  no  authority  to  require  conformance  to  the  plan, 
once  developed.  The  State  planning  agencies  in  these  cases 
are  advisory  only,  but  may  influence  local  planning  efforts 
through  technical  or  financial  assistance. 

117.  In  California,  the  Office  of  Planning  and  Research 
is  given  the  duty  to  develop  State  land  use  policies  and  to 
assist  local  planning  efforts.  However,  the  Office  has  no  real 
authority  over  plan  implementation,  although  they  can  require 
plans  to  incorporate  specific  elements.  The  Office  of  Planning 
and  Research  presently  does  not  have  the  authority  to  directly 
impact  land  uses  of  DMCAs,  but  its  influence  would  be  reflected 
through  the  implementation  of  local  land  use  plans.  The  scope 
of  its  authority  could  be  increased  through  future  legislation. 
The  state  may  decide  to  directly  control  areas  designated  as 
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being  "of  critical  State  concern"  after  on-going  State  planning 
efforts  are  completed. 

113.  In  Florida,  land  use  controls  have  been  adopted  which 
are  implemented  at  the  State,  regional  and  local  levels.  Under 
the  Florida  Environmental  Land  and  Water  Management  Act,  the 
state  may  designate  areas  of  "critical  State  concern"  and  then 
regulate  uses  of  such  land.  These  areas  may  comprise  up  to 
5 percent  of  the  total  land  in  the  state.  Subject  to  State 
approval,  local  governments  may  enforce  the  State's  land  use 
restrictions . 

119.  Under  the  Regional  Development  Section  of  the  above 
Act,  the  state  has  the  authority  to  determine  if  a development 
project  may  have  a "regional  impact".  If  so,  local  governments 
are  required  to  consider  the  environmental  impacts  before  local 
permits  are  issued.  This  procedure  is  similar  to  that  of  filing 
an  environmental  impact  statement  and  presumably  uses  with  sig- 
nificant adverse  impacts  are  restricted. 

120.  The  Local  Government  Comprehensive  Planning  Section 
requires  that  local  governments  prepare  plans  in  conjunction 
with  State  and  regional  plans.  Prior  to  the  adoption  of  a 
local  plan,  State  and  regional  agencies  may  make  additional 
recommendations  to  ensure  that  the  State  and  regional  guide- 
lines are  followed. 

121.  The  most  unique  State  land  use  act  is  that  found  in 
Oregon.  The  Oregon  Land  Use  Act  is  the  strongest  of  the  State 
attempts  to  issue  land  use  and  planning  laws  which  have  been 
traditionally  controlled  by  local  governments.  The  Land  Conser- 
vation and  Development  Commission  (LCDC)  is  authorized  to 
establish  State -wide  planning  goals  and  guidelines,  to  prepare 
model  zoning  ordinances,  and  to  review  local  and  regional  plans 
to  insure  that  they  conform  to  the  State -wide  goals.  Although 
local  and  regional  agencies  retain  most  of  the  regulatory 
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authority,  local  regulations  must  conform  with  LCDC  State- 
wide goals  and  planning  guidelines.  Activities  which  are  of  > 

State-wide  significance  require  final  approval  by  the  LCDC. 

A number  of  goals  have  been  established  in  the  adoption  of 
local  comprehensive  plans.  These  include:  A citizen  involve- 
ment program  to  assist  in  planning;  procedural  requirements 
for  land  use  planning;  a system  for  preservation  of  agricultural, 
forest,  open  space,  scenic  and  historic  lands;  requirements  for 
air  and  water  discharges  in  addition  to  existing  State  and 
Federal  rules;  planning  in  areas  of  natural  disasters  or  hazards; 

adequate  recreational  areas;  a diversified  economy;  adequate  1 

housing;  provisions  for  public  facilities  and  services  appro- 
priate for  urban  and  rural  areas;  meeting  of  transportation 

requirements;  conservation  of  energy;  establishment  of  urban  1 

growth  boundaries;  and  conservation  of  estuarine  resources, 
coastal  shorelands,  beaches,  dunes,  and  ocean  resources.  It 
is  also  provided  that  local,  State  and  Federal  agencies  develop 
plans  for  the  disposal  of  dredged  material.  Disposal  is  en- 
couraged upon  uplands  first  or  in  ocean  waters  and  in  estuaries 
if  adverse  effects  are  mitigated. 

, 

3.3.3  Public  Land  Laws  Controlling  State-Owned  Lands 
or  Submerged  Lands 

122.  Laws  in  this  category  control  land  owned  by  the  state, 
but  are  generally  restricted  to  land  surrounding  waterways  and 

submerged  land.  Where  the  state  owns  the  land  that  is  used  as  1 

a DMCA,  the  state  will  attempt  to  exercise  control  over  the  use 

of  such  land,  by  a number  of  different  methods.  One  method  is 

to  establish  a priority  of  uses  for  State -owned  land.  Another 

type  is  that  which  proclaims  State  ownership  of  waterbottoms 

or  submerged  lands  and  directs  use  of  such  lands  for  public 

or  other  expressly  stated  purposes.  Also  included  in  this 

category  are  laws  which  establish  a charge  for  the  use  of 

State -owned  bottom  materials.  The  charges  often  vary  according 
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to  the  use  to  be  made  of  the  material  and  in  so  doing,  provide 
economic  incentives  for  particular  uses.  Often  a state  will 
use  a combination  of  several  of  these  methods  to  achieve  the 
desired  control  over  State-owned  land.  However,  no  trend  can 
be  seen  toward  the  use  of  any  one  particular  method. 

123.  In  California,  the  State  Lands  Commission  is  given 
specific  ownership  authority  over  certain  tidelands  and  sub- 
merged land  as  well  as  the  beds  of  all  navigable  rivers,  streams, 
lakes,  bays,  estuaries,  inlets,  and  straits.  It  is  given 
discretionary  authority  to  charge  a fee  for  dredged  material 
taken  from  State  waterbottoms . The  decision  as  to  whether  to 
levy  charges  for  material  depends  upon  the  Commission's  deter- 
mination of  what  is  in  the  "best  interests  of  the  State",  The 
authority  to  charge  for  material  will  affect  the  final  use  in 

that  "no  charge"  alternatives  will  tend  to  be  the  most  economically 
feasible,  and  thereby  encourage  the  creation  of  fast  land  for  such 
use. 

124.  In  Florida,  the  Land  Acquisition  Trust  Fund  requires 
that  the  Corps  certify  that  no  public  land  is  available  before 
dredged  material  is  placed  on  private  land.  Before  material  is 
placed  on  private  land  it  must  first  be  advertised  for  sale  with 
the  dredged  material  sold  to  the  highest  bidder;  the  funds  from 
such  sale  going  to  the  Trust  Fund.  If  the  material  is  placed  on 
public  land  with  a subsequent  sale  of  the  land  upon  which  deposi- 
tion took  place,  one-half  the  proceeds  go  to  the  Trust  Fund  and 
the  remainder  to  the  public  body  owning  the  land.  The  title  to 
all  lands  created  is  vested  in  the  state.  Prior  to  any  sale 

of  such  lands  it  must  be  determined  that  such  sale  is  in  the 
public  interest  and  use  will  not  interfere  with  the  lands  natural 
resources.  As  applied  to  DMCAs , land  created  upon  public  land 
would  be  controlled  by  the  state;  material  placed  on  private 
lands,  thereby  creating  DMCAs,  would  be  restricted  by  local  land 
use  controls. 

125.  Oregon  has  two  laws  dealing  with  the  dredge  and  fill  of 
State  submerged  land.  The  first  of  these  requires  that  a permit 
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be  issued  to  dredge  and  fill.  However,  activities  of  the  Corps 
are  exempted  from  the  permit  requirement. 

126.  The  second  law  authorizes  the  state  to  charge  a royalty 
for  dredged  land.  Dredged  material  is  exempted  from  a charge 
if  the  dredging  is  for  channel  or  harbor  improvement,  flood  con- 
trol, or  if  the  dredged  material  is  used  for  filling  or  reclaiming 
land  within  one-half  mile  from  the  dredging  site  or  up  to  two 
miles  for  State-owned  land.  Neither  of  Oregon's  laws  would  appear 
to  have  much  of  an  impact  upon  DMCAs. 

3.3.4  Sediment  or  Erosion  Control  Laws 

127.  Many  states  have  enacted  legislation  dating  from  the 
1930's  designed  to  control  erosion.  This  type  of  law  might  be 
characterized  as  a State  building  code,  in  that  construction 
activities  are  directly  regulated  by  the  state.  The  purpose  of 
these  laws  is  to  control  erosion  caused  by  agricultural  activities 
and  more  recently,  construction  activities.  This  is  often  accom- 
plished through  State  regulations  and  permit  systems  which  ensure 
the  use  of  proper  techniques  for  activities  which  cause  surface 
disturbance.  In  some  states,  regulatory  authority  is  delegated 
to  local  governments,  although  conformity  with  State  guidelines 
is  often  required.  A few  of  the  states  permit  local  governments 

to  enact  regulations  which  may  be  stricter  than  State  guidelines.  \ 

Government  regulations  often  specify  grading  and  other  ground  dis- 
turbance guidelines,  as  well  as  provisions  for  revegetation  of 
disturbed  areas.  Oftentimes  the  use  to  be  made  of  the  DMCA  is 

not  directly  affected  by  such  laws  but  when  a project  may  entail  ( 

substantial  ground  disturbance  or  changes  in  surrounding  drainage 

patterns,  the  costs  to  comply  with  State  or  local  regulations  may 

indirectly  impact  the  planned  use.  A recent  trend  in  this  area 

is  toward  the  regulation  of  construction  activities  in  beach  and 

coastal  areas.  However,  these  laws  are  often  combined  with  wetlands 

protection  laws  and  will  be  discussed  under  that  category. 

128.  In  California  no  pertinent  laws  were  found  under  this 
category. 
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129.  Florida  has  two  laws  aimed  at  erosion  control.  The 

Beach  and  Shore  Preservation  Act  authorizes  the  state  to  i 

establish  setback  lines  along  the  coastal  area.  Land  uses 

involving  construction  activities  seaward  of  these  lines 

are  prohibited  unless  a permit  is  obtained.  The  coastal 

area  lines  generally  are  those  areas  necessary  to  protect 

the  beach  from  erosion,  and  structures  from  erosion  and 

hurricane  damage.  Beaches  with  vegetation  of  a non-sandy 

type  are  exempted  from  the  setback  provisions.  Waivers 

are  granted  to  activities  which  will  not  cause  significant 

erosion  damage.  According  to  an  opinion  by  the  Florida 

Attorney  General,  this  law  gives  the  state  regulatory 

control  over  beach  restoration  projects  of  the  Corps. 

130.  Florida's  second  law  is  designed  to  give  local  soil 
conservation  districts  full  regulatory  authority.  The  State 
agencies  involved  with  the  law  perform  generally  an  advisory 
function.  Their  duties  involve  making  soil  conservation  studies 
and  recommendations  to  local  districts,  as  well  as  securing  the 
assistance  of  Federal  agencies.  Local  districts  may  enact  land 
use  regulations  governing  land  within  their  respective  districts. 

The  law  encourages  the  inclusion  of  provisions  for  proper  methods 

of  cultivation  and  cropping,  the  timely  retirement  from  culti-  t 

vation  of  highly  erosive  areas,  as  well  as  programs  for  the 
conservation  of  soil  resources.  Authority  is  also  granted  to 

make  reasonable  inspections  to  enforce  compliance.  In  determining  i 

land  use  of  DMCAs,  local  regulations  will  have  to  be  consulted.  i 

131.  Oregon's  law  is  similar  in  that  local  soil  and  water 
conservation  districts  administer  the  Act.  However,  the  State 
agency  acts  in  more  than  an  advisory  capacity.  Although  local 
areas  are  not  required  to  form  districts,  once  having  done  so, 

State  approval  is  required  for  all  local  projects  and  land  use 
regulations.  This  system  provides  a more  consistent  pattern  of 
land  use  regulation  of  DMCAs. 
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Floodplain  Protection  Laws 

t 

132.  Due  to  the  impetus  provided  by  the  Federal  Flood  Plain 
Insurance  Law,  many  states  have  enacted  floodplain  protection 
laws.  The  Federal  law  requires  State-controlled  land  uses  in 
floodplain  areas  before  Federal  insurance  against  flood  damage 
will  be  provided.  States  have  responded  to  this  incentive  with 
laws  that  require  State  or  local  planning  and  zoning  designed 
to  restrict  land  use  and  to  regulate  construction  in  areas  sub- 
ject to  floods.  A variety  of  methods  have  been  adopted  to 
implement  these  laws.  Most  of  the  states  have  delegated  their 
authority  entirely  to  local  governments,  with  some  providing 
that  all  local  plans  must  first  be  approved  by  the  state.  Others 
will  allow  local  government  implementation,  however,  upon 
failure  to  so  perform,  the  state  will  adopt  its  own  program  for 
the  area.  In  a few  states,  local  government  have  no  autho- 
rity, as  the  plan  is  administered  on  the  State  level. 

133.  A number  of  provisions,  designed  primarily  to  lessen 
the  danger  of  flood  damage,  have  been  adopted.  The  laws 
generally  prohibit  construction  of  any  structure  which  may 
1 endanger  life  or  significantly  restrict  the  carrying  capacity 

of  the  floodway.  Provisions  are  often  made  for  waterproofing 
of  structures  remaining  in  the  floodplain  and  restrictions 
of  the  elevation  of  structures.  Land  uses  often  allowed  in 
floodplains  include  agriculture,  some  industrial-commercial 
uses,  recreation,  public  utility  lines,  streets,  docks,  and 
dams.  All  uses  of  DMCAs  in  floodplain  areas  should  comply 
with  the  land  use  restrictions  of  the  area. 

» 3.3.6  Agricultural  Zoning  Laws 

134.  The  expansion  of  urban  and  suburban  areas  has  decreased 
farm  acreage  in  many  states.  As  a result,  many  states  are 
beginning  to  enact  legislation  designed  to  conserve  existing 
farm  acreage.  These  laws  generally  fall  into  two  major  categories. 
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In  the  first  category,  property  tax  incentives  are  provided 
wherein  the  farm  owner  pays  a lower  property  tax  based  on  the 
crop  yield  of  the  property  rather  than  on  surrounding  ur- 
banized land  values.  Land  which  benefits  from  this  tax 
advantage  is  subject  to  sale  restrictions  in  that  the  higher 
tax  must  be  paid  for  prior  years  if  the  property  is  sold  for 
other  than  farm  purposes  within  a certain  specified  time. 

Laws  of  this  type  will  only  have  an  indirect  impact  on  land 
uses  of  DMCAs . Although  uses  would  not  be  restricted  to 
agricultural  in  nature,  tax  incentives  are  designed  to  en- 
courage agricultural  production. 

135.  A second  type  of  law  creates  agricultural  preserves. 

Land  use  within  a preserve  is  often  restricted  solely  to  the 
production  of  agricultural  commodities  or  compatible  farm  uses. 

Laws  of  this  type  could  have  a direct  impact  upon  DMCAs  if  a 
DMCA  is  designated  as  an  agricultural  preserve.  The  trend  is 
toward  the  enactment  of  this  type  of  legislation.  The  Legislature 
in  California  is  currently  considering  a bill  which  would  allow 

the  state  to  designate  certain  areas  as  agricultural.  The 
effect  of  this  will  be  felt  in  many  local  development  plans  which 
provide  for  planned  phased  development  in  agricultural  areas. 

136.  In  Maryland,  legislation  has  been  enacted  that  provides 
for  the  designation  of  certain  land  areas  as  agricultural  preserves. 
Once  a land  area  is  designated  a preserve,  its  further  use  is 
restricted  solely  to  the  production  of  agricultural  commodities. 

Upon  obtaining  an  easement  to  the  land,  the  state  may  permanently 
restrict  it  to  agricultural  and  woodland  uses. 

137.  New  York's  Agricultural  District  Law  allows  local  groups 
of  farmers  to  create  agricultural  districts.  Once  an  area  is 
designated  as  an  agricultural  area,  all  non-farm  uses  are  restricted. 
If  there  is  a strong  demand  for  a non- farm  use  in  the  area,  the 
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county  and  State  may  change  the  district's  boundaries,  however 
this  change  can  occur  only  at  eight-year  intervals  and  the  request 
may  be  denied,  regardless  of  local  wishes. 

138.  Michigan  has  a Farmland  and  Open  Space  Preservation  Act 
which  provides  tax  incentives  for  preservation  of  farmland  and 
open  spaces.  Upon  state  approval,  land  maintained  in  accordance 
with  a development  rights  agreement  is  taxed  at  a lower  rate 
than  if  it  were  used  for  other  purposes.  Land  relinquished  from 
the  agreement  or  used  for  other  purposes  is  subject  to  back  taxes 
not  paid  because  of  the  agreement. 


3.4  INSTITUTIONAL  ARRANGEMENTS  IN 

APPLICATION  OF  STATE  LEGISLATION 

139.  The  institutional  arrangements  at  the  State 
regulatory  level  reflect  the  scope  of  State  regulation  of 
land  use  and  environmental  protection.  They  manage  the 
State-owned  lands  and  other  lands  within  the  state  through 
several  overlapping  agencies  to  achieve  the  highest  and 
best  use  possible  in  the  State  boundaries.  It  should  be 
noted  that  land  at  the  bottom  of  a river  or  a harbor  in 

a state  belongs  to  the  state,  as  long  as  it  is  not  a Federal 
reserve.  As  a result,  the  land  resulting  from  the  dredging 
of  such  water  body  also  belongs  to  the  state.  Normally, 
however,  the  land  is  turned  over  to  the  city  or  port 
district  where  such  body  of  water  lies. 

140.  The  most  significant  institutional  arrangement 
in  the  state  is  the  State  council  on  environmental  quality, 
part  of  the  "little  NEPA"  described  in  the  previous  section. 

A stiff  regimen  of  reports  must  be  filed  before  any  activity 
which  will  significantly  affect  the  human  environment  is  to 
begin.  Planners  and  developers  of  DMCAs  must  meet  Federal 
environmental  policy  standards,  as  well  as  those  belonging 
to  the  state. 

141.  The  State  coastal  commission  is  the  institutional 
arrangement  for  the  coastal  regions  of  the  state.  When 
implemented  according  to  Federal  guidelines,  coastal  re- 
gulations have  exhaustive  provisions  which  place  a burden 

on  applicants  for  productive  use  projects  in  coastal  areas. 
Permits  are  required  for  coastal  activities  enabling  coastal 
commissions  to  oversee  the  legislative  mandates  of  coastal 
acts.  Similar  provisions  exist  for  wetlands  protection 
acts,  but  the  restrictions  are  not  as  severe. 

142.  The  institutional  arrangements  in  State  water 
quality  areas  are  the  water  quality  control  agencies.  Here, 
the  states  have  differed  in  that  some  agencies  are  management 

68 


bodies  for  the  dredge  and  fill  activities  in  or  near  the 
State  waterways.  The  entity  responsible  for  the  highest 
and  best  use  of  natural  habitats  of  fish  and  wildlife 
within  State-owned  land  is  the  State  conservation  or 
wildlife  protection  board.  In  order  to  manage  these  areas 
and  retain  the  natural  state,  these  boards  also  require 
express  authorization  prior  to  any  construction  or  related 
activity  within  the  protected  area. 

143.  There  is  also  a need  at  the  State  level  to 
regulate  the  uses  of  State-owned  lands,  as  briefly  men- 
tioned at  the  opening  of  this  Section.  A state  will 
generally  own  submerged  land,  land  surrounding  waterways, 
tidelands,  and  any  land  which  is  retrieved  from  these  areas 
The  institutional  arrangements  to  manage  this  land  in  lieu 
of  State  legislation  is  the  State  land  control  board  or 
lands  commission.  The  regulatory  system  must  determine 
the  productive  uses  which  are  compatible  to  the  area  and 
manage  the  site  selection  of  dredged  material  from  the 
depths  of  these  areas. 

144.  Institutional  arrangements  for  the  management 
of  flood  hazard  areas  provide  an  excellent  opportunity  to 
identify  an  entity  of  control  that  spans  the  Federal,  State 
and  local  hierarchy  of  laws  (see  Appendix  B) . Floodplain 
management  is  a product  of  Federal  legislation  and  the 
institutional  arrangement  to  monitor  the  implementation 
of  flood  protection  programs  is  the  Department  of  Housing 
and  Urban  Development.  While  the  states  have  been  granted 
the  authority  to  institute  these  programs  and  become  eli- 
gible for  low-cost  Federally-backed  insurance,  most  of 
them  have  delegated  this  authority  to  the  local  governments 
Local  institutional  arrangements  in  flood  hazard  areas  will 
be  discussed  in  Section  3.5.8. 


3.5  CITY  AND  COUNTY  CONSTRAINTS 
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3.5.1  Introduction 

145.  This  following  section  summarizes  information 
obtained  through  letter  contacts  with  selected  local  juris- 
dictions within  the  16-state  sample,  telephone  and  letter 
contacts  with  the  Federal  Housing  and  Urban  Development 
Administration,  and  through  literature  review.  City  and 
county  constraints  on  productive  uses  of  DMCAs  we re  found  to 
be  primarily  local  zoning  ordinances  and  building  codes. 

Because  of  the  importance  of  zoning  ordinances  and  building 
codes,  this  section  includes  a summary  of  the  American  Law 
Institute's  Model  Land  Development  Code  (MLDC)  and  the  Inter- 
national Conference  of  Building  Official's  Uniform  Building 
Code  (UBC) . Many  zoning  ordinances  are  patterned  after  the 
MLDC.  Local  building  codes  often  closely  follow  the  recom- 
mended provisions  of  the  UBC.  The  MLDC  and  UBC  summaries  are 
preceded  by  a summary  of  information  obtained  from  the  selected 
local  jurisdictions.  Following  the  MLDC  and  UBC  summaries 
< is  a summary  of  local  floodplain  management  programs.  Flood- 

plain  management  programs  are  developed  pursuant  to  HUD  guide- 
lines. They  are  implemented  for .the  purpose  of  obtaining 
Federally-backed  insurance  in  flood  prone  areas . Floodplain 
regulations  are  often  contained  in  zoning  ordinances  but  are 
separately  summarized  because  of  their  significant  impact  on 
DMCAs.  The  Seattle  Shoreline  Master  Program  and  the  Chicago 
Lakefront  Protection  Ordinance  are  separately  summarized  be- 
cause both  are  unique  in  that  no  other  local  jurisdictions 
indicated  the  existence  of  similar  programs.  The  Seattle  pro- 
gram is  unique  in  the  detailing  of  the  restrictions  placed  on 
DMCAs . 
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and  County  Land  Use  Constraints  Matrix 


146.  A letter  of  request  containing  a list  of  possible 
local  constraints  was  developed  and  sent  to  55  selected  cities 
and  counties  in  the  16-state  survey.  A sample  of  the  letter 
of  request  appears  in  Appendix  D.  Very  few  of  the  responses 
contained  references  to  all  constraints  suggested  in  the  sample 
form.  In  most  of  the  city  and  county  governments  responding, 
applicable  regulations  were  said  to  be  contained  in  building 
codes  and  zoning  ordinances.  The  City  and  County 
Matrix  (Appendix  E)  is  thus  broken  down  to  include  these  two 
indices.  The  matrix  presents  responses  received  from  cities 
and  counties. 


147.  Of  the  48  cities  and  counties  responding,  93  per- 
cent have  building  codes  which  constrain  the  productive  land 
uses  of  DMCAs.  In  addition,  89  percent  of  the  cities  and 
counties  indicated  that  their  zoning  ordinances  would  impact 
DMCAs.  Many  of  the  subject  areas  on  the  list  of  constraints 
are  contained  in  either  building  codes  or  zoning  ordinances. 

For  example,  the  zoning  ordinances  of  54  percent  of  the 
responding  local  governments  encompass  regulations  pertain- 
ing to  conditional  use  permits,  height  limitations,  zoning 
variances,  land  development  permits,  nonconforming-use  per- 
mits, setback  change  ordinances,  and  special-use  permits. 

Over  36  percent  of  the  city  and  county  building  ordinances 
include  excavation,  grading,  and  septic  tank  permits.  Further- 
more, 26.1  percent  of  the  responses  indicated  the  presence  of 
building  codes  which  include  foundation  requirements.  Over 
12  percent  of  the  cities  and  counties  had  dredging  and  con- 
servation guidelines  which  were  handed  down  from  their  respec- 
tive State's  environmental  agencies. 
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Model  Land  Development  Code  Provisions 

148.  The  Model  Land  Development  Code  (MLDC) 

represents  an  attempt  at  unification  of  the  many  types  of  i 

zoning  ordinances  in  actual  and  expected  use  across  the  j 

nation.  As  its  name  suggests,  the  MLDC  is  a pattern  to  be 

used  for  the  creation  or  revision  of  local  (city  and  county) 
zoning  laws;  because  of  its  potential  utilization,  it  has 
an  impact  on  the  local  government's  regulation  of  DMCAs  with- 
in its  jurisdiction.  Several  sections  in  the  MLDC  are 

germane  to  this  study.  , 

149.  The  primary  concern  of  the  MLDC  is  with  planning 
the  physical  development  and  controlling  the  exterior  appear- 
ance of  the  land.  Housing  codes,  fire  codes,  and  public 
health  codes  are  not  within  the  scope  of  the  MLDC.  It  focuses 
upon  the  proper  location  and  intensity  of  land  use  activities 
as  well  as  the  design  and  the  location  of  structures  and  faci- 
lities that  serve  the  activities. 

150.  Article  1 of  the  MLDC  designates  the  local  govern- 
ment as  the  primary  authority  for  regulating  development. 

[Section  1-10(1)]  Cities  and  counties  adopting  the  MLDC  are 
encouraged  to  give  their  local  governments  the  power  to  "plan, 

or  otherwise  encourage,  regulate,  or  undertake  the  develop-  t * 

ment  of  land  in  accordance  with  the  Code."  (MLDC  Section  1-102) 

If  adopted  by  a city  or  county  government,  the  MLDC  would 

require  compliance  by  Corps  of  Engineer  developers  with  the  f. 

local  land  development  plan.  A proposed  dredging  operation 

would  then  require  an  evaluation  of  the  general  plan  of  the 

MLDC  as  well  as  that  of  the  particular  city  or  county  to 

insure  acceptance  of  the  DMCA.  It  should  be  noted  that  the 

MLDC  does  not  contain  environmental  restrictions.  Federal 

law  mandates  State  environmental  legislation,  which  in  turn 

creates  local  restrictions.  Consequently,  an  evaluation  of 

the  MLDC  must  include  continuous  consideration  of  Federal 
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law  [e.g.,  Clean  Air  Act,  Federal  Water  Pollution  Control 
Act  and  Coastal  Zone  Management  Act  (discussed  individually 
in  the  Federal  section)]. 

151.  Dredging  is  not  specifically  included  in  the 
terms  of  the  MLDC  but  it  is  felt  that  several  references  in 
the  Code  show  an  intention  to  directly  regulate  dredging 
and  DMCAs.  There  is  a general  reference  to  such  activities 
in  the  definition  of  development  in  the  Code  which  is  defined 
in  part  as  "the  performance  of  any  building  or  mining  opera- 
tion ...  or  making  any  material  change  in  the  use  or  appear- 
ance of  a structure  or  land."  [MLDC  Section  1-202(1)]  The 
deposit  of  "refuse,  solid  or  liquid  waste  or  fill  on  a par- 
cel of  land"  is  specifically  included  in  the  MLDC's  definition 
of  development. [MLDC  Section  1-202(2) (e)]  Finally,  develop- 
ment is  further  defined  as  consisting  of  the  alteration  of 

a shore,  bank,  or  floodplain  of  a seacoast,  river,  lake, 
stream  pond  or  artificial  body  of  water.  [MLDC  Section  1-202 
(2 ) ( i)]  The  addition  of  dredge-related  operations  to  the 

definition  of  development  within  the  meaning  of  the  Code  sub- 
jects dredging  engineers  to  all  sections  of  the  Code  which 
pertain  to  development. 

152.  Cities  and  counties  adopting  the  MLDC  or  similar 
codes  would  require  permits  for  any  development  undertaken 
in  their  jurisdiction,  as  well  as  a comprehensive  land 
development  plan  to  aid  the  recognition  of  the  environmental, 
social,  and  economic  effects  associated  with  a dredged  material 
containment  area. (MLDC  Sections  2-201  and  3-102)  Choosing 

a site  for  a containment  area  might  entail  the  acquisition 
of  the  land  to  be  covered  in  a large-scale  development. 

According  to  the  MLDC,  this  is  a permissible  public  purpose 
and  the  State  land  planning  agency  may  institute  condemnation 
proceedings. (MLDC  Section  5-201) 


153.  Zoning  ordinances  such  as  these  could  impact  on 
productive  uses  of  DMCAs  because  of  their  interconnection  with 
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land  use.  Any  consideration  of  a site  should  include  close 
scrutiny  of  local  zoning  laws. 

3.5.4  Uniform  Building  Code 

154.  The  Uniform  Building  Code  (UBC)  was  promulgated 
to  aid  in  building  classification  and  verification  of  com- 
pliance with  building  codes.  The  UBC  regulates  such  categories 
as  construction,  exit  requirements,  and  exit  regulations. 

Portions  of  the  UBC  are  in  use  in  various  city  and  county 
ordinances  across  the  Nation.  Several  requirements  of  the 
UBC  impact  on  the  productive  use  of  DMCAs  and  should  be 
noted  by  Corps  developers  and  planners. 

155.  Chapter  70  of  the  Code  regulates  excavation, 
grading,  and  filling.  No  permit  for  landfill  may  be  obtained 
without  the  approval  of  the  city  building  official.  In  addi- 
tion to  providing  plans  of  the  proposed  site  at  the  request 
of  the  city  building  official,  the  application  for  the  permit 
must  contain  a soil  engineering  report  regarding  the  nature, 
distribution,  and  strength  of  existing  soils .[ Sections 
7706(d)(1)  and  (e)]  No  permit  is  required,  however,  for 
landfill  or  grading  projects  when  done  in  an  isolated  self- 
contained  area  with  no  apparent  danger  to  public  or  private 
property.  (Section  7003) 

156.  The  most  intense  constraints  on  upland  deposition 
of  dredged  material  are  the  drainage  requirements  for  fill 
sites,  that  if  adopted  by  local  jurisdictions,  would  require 
a six  foot  wide  terrace  for  every  30  vertical  feet  to  prevent 
erosion.  [Section  7012(b)]  Fill  slopes  may  be  no  steeper 
than  2:1,  which  places  a limitation  on  volume  capacity  of 
the  fill  site.  In  addition,  no  more  than  minor  amounts  of 
organic  substances  are  permitted  to  be  contained  in  fill 
material  according  to  the  Code.  However,  it  is  felt  that 
current  Corps  of  Engiener  technology  used  to  satisfy  EPA 
pollutant  requirements  satisfies  this  standard. 
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157.  Assuming  the  landfill  site  is  in  compliance,  the 
UBC  also  sets  various  building  requirements.  Permits  must 
be  obtained  from  the  city  building  official  prior  to  con- 
structing, repairing,  improving,  or  demolishing  any  building 
or  structure.  [Section  301(a)]  In  addition,  all  buildings 
should  be  designed  and  constructed  to  resist  stress  produced 
by  earthquakes.  A 1976  revision  of  the  UBC  would  encourage 
the  building  official  to  require  the  installation  of  earth- 
quake recording  devices  in  buildings  if  he  deems  it  necess- 
ary. 

158.  Another  hurdle  to  overcome  in  the  successful 
implementation  of  productive  uses  of  DMCAs  is  found  in  the 
UBC's  foundation  requirements.  Prior  to  any  construction, 
a foundation  investigation  would  be  required  on  fill  sites 
to  determine  compressibility,  volume  change,  and  effects  of 
moisture  variation  on  the  soil-bearing  capacity.  Values  for 
the  maximum  soil  pressure  allowable  are  then  set  according 
to  the  type  of  soil  involved.  Compact  coarse  sand,  for 
example,  is  capable  of  supporting  8000  pounds  per  square 
foot,  while  loose  organic  sand  is  only  rated  at  1000  pounds 
per  square  foot.  ( Section  2902)  UBC  also  includes  require- 
ments for  piling,  when  used  to  support  building. 

159.  Model  ordinances  such  as  the  UBC  must  be  contemplated 
prior  to  construction  of  a DMCA  because  of  the  likelihood  of 

the  UBC  being  implemented  into  the  regulations  of  local  juris- 
dictions . 

3.5.5  Floodplain  Management  Programs 

160.  One  of  the  most  significant  impacts  on  productive 
land  uses  of  DMCAs  at  the  city  and  county  jurisdictional 
level  is  the  restrictions  pursuant  to  floodplain  management 
(FPM) . FPM  concerns  regulations  promulgated  by  local  juris- 
dictions in  accordance  with  Title  XI  of  the  Housing  and  Urban 


Development  Act  of  1968  (Pub.L.  No.  90-448),  which  is  known 
as  the  National  Flood  Insurance  Act  of  1968.  Title  XI  of  the 
National  Flood  Insurance  Act  was  designed  to  authorize  a 
program  of  direct  Federal  assistance  to  private  insurance 
companies  to  encourage  them  to  provide  property  insurance 
coverage  for  flood  hazards.  In  order  for  the  insurance 
companies  to  provide  this  aid,  the  local  jurisdiction  is 
required  to  meet  several  prerequisites. 

161.  Qualification  for  this  Federally-subsidized 
flood  insurance  is  contingent  on  the  implementation  by 
cities  and  counties  of  very  restrictive  land  use  and  manage- 
ment ordinances  which  severely  limit  the  development  of 
floodplain  areas.  The  land  use  of  DMCAs  must  be  consistent 
with  an  area's  FPM  program.  This  section  will  trace  the 
impact  of  FPM  on  DMCAs,  identify  the  qualification  procedure 
and  scope  of  FPM  coverage,  and  discuss  a typical  example  of 
FPM  as  implemented  by  Norfolk,  Virginia. 

162.  The  scope  of  FPM,  as  outlined  by  the  National 
Flood  Insurance  Program  (24  C.F.R.  Sections  1909,  et  seq.), 
is  designed  to  include  regulation  of  land  use  and  all  acti- 
vities involving  construction,  alteration,  and  substantial 
improvement  of  buildings  and  structures  in  floodplain  areas. 

A floodplain  is  land  adjoining  a river,  stream,  ocean,  lake, 
or  bay  which  is  likely  to  be  flooded.  ( 24  C.F.R.  Section 
1909.1)  The  goal  of  FPM  is  to  minimize  flood  damage  by 
regulating  construction  and  land  uses  which  block,  back  up, 
or  spread  flood  waters.  Reducing  flood  damage  decreases  the 
number  and  amount  of  claims,  thereby  enabling  the  Federal 
Government  to  extend  low-cost  insurance  to  property  owners 
in  local  jurisdictions. 

163.  The  severity  of  the  impact  of  such  constraints  on 
the  productive  land  uses  of  DMCAs  is  heightened  by  the  fact 
that  DMCA  sites  often  are  in  or  adjacent  to  floodplains. 
Floodplain  management  restricts  not  only  construction  of 
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the  DMCA  in  a floodplain,  but  also  the  ensuing  development  of 
the  land  after  filling  is  completed. 

164.  Each  local  jurisdiction  can  qualify  for  the  pur- 
chase of  flood  insurance  pending  satisfaction  of  a specific 
set  of  requirements  and  prerequisites.  First  of  all,  the 
applicant  must  delineate  the  entire  area  located  within  its 
jurisdiction;  this  precludes  the  eligibility  of  the  defined 
area  for  subsequent  Federal  aid.  Often  a city  and  its  sur- 
rounding county  are  applicants  for  Federal  aid.  To  prevent 
duplicate  coverage  in  such  cases.  Federal  Insurance  Admin- 
istration policy  directs  aid  only  to  those  claimants  in  the 
applying  county  who  reside  in  unincorporated  areas.  Towns, 
villages,  and  cities  must  apply  separately. 

165.  The  applicant  local  jurisdiction  provides  the 
Federal  Insurance  Administrator  with  appropriate  indications 
of  official  legislative  and  executive  actions  which  demon- 
strate both  a need  for  flood  insurance  and  an  explicit 
desire  to  participate  in  the  flood  insurance  program.*  The 
local  jurisdictions  are  also  required  to  furnish  the  Admin- 
istrator with  summaries  of  local  FPM  measures,  maps  depicting 
flood  areas  and  a history  of  flooding  that  has  occurred. 

(24  C.F.R.  Section  1909.22) 

166.  Local  jurisdictions  applying  for  this  aid  must 

agree  by  ordinance  "to  adopt  and  enforce  adequate  land  use 
and  control  measures,  consistent  with  the  Federal  criteria." 
[24  C.F.R.  Section  1909.2(b)]  Once  the  Administrator  has 
identified  the  area's  floodwav,  by  assessing  the  flood  hazard 
areas  in  the  community  or  by  receiving  water  surface  eleva- 
tion data.  Federal  criteria  for  land  use  management  prescribes 
* 

"he  city  of  Long  Beach,  California,  resolved  to  "comply  with 
ihpart  B of  Section  1910  of  the  National  Flood  Insurance 
• •cram”,  and,  "if  needed,  seek  state  enabling  legislation 
Inu  authority  to  enact  land  use  control  measures 
•*  * to  reduce  the  exposure  of  property  to  flood  loss." 

• ■ irr 1 1 Resolution  No.  C-20811) 
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miniirium  land  use  and  control  measures  to  be  implemented  by 
the  local  government. 

167.  The  most  severe  requirement  of  the  FPM  is  the 
prohibition  against  fills  and  other  encroachments  within  a 
designated  floodway  since  these  are  likely  to  impair  the  flow 
and  discharge  of  waters  or  raise  the  100-year  flood  level 
(the  highest  average  level  of  flooding  that  is  likely  to 
occur  once  every  100  years).  This  provision  is  an  absolute 
requirement  unless  the  local  jurisdiction  can  show  it  has 
made  stream  improvements  which  can  accommodate  flood  heights. 
[24  C.F.R.  Section  1910.3(d)(6)]  Sponsors  of  dredging  and 
DMCAs  would,  therefore,  be  required  to  incur  the  cost  of 
both  the  dredge  and  fill  operation  and  construction  of  flood 
mitigation  structures. 

168.  The  next  hurdle  for  implementation  of  DMCA  use 

is  the  building  permit  requirement  for  all  proposed  construc- 
tion or  improvements  within  the  particular  floodplain.  Appli- 
cations for  building  permits  are  then  reviewed  by  local 
engineers  to  determine  whether  the  proposed  site  is  reason- 
ably safe  from  flooding.  If  the  proposed  site  is  within  a 
floodplain,  the  new  construction  must  be  designed  to  prevent 
collapse,  flotation,  and  lateral  movement.  In  addition,  the 
materials  to  be  used  must  be  resistant  to  flood  damage. 

[24  C.F.R.  Section  1910.3(a)]  Jacksonville,  Florida, 
adopted  the  exact  words  of  the  Federal  regulation.  Their 
ordinance  requires  in  part,  "...  all  major  repairs...  and 
all  new  construction...  shall  be  constructed  using  methods 
and  practices  designed  to  minimize  flood  damage,  including 
the  use  of  flood  damage  resistant  construction  materials  and 
utility  equipment."  [Ord.  Code  Section  601.106(b)(1)]  In 
addition,  any  residential  construction  within  the  floodplain 
must  include  plans  which  set  the  lowest  floor  at  an  elevation 
greater  than  or  equal  to  the  100-year  flood  level.  Non- 
residential  structures  have  a more  lenient  standard  in  that 
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they  are  only  required  to  be  f loodproof ed , and  not  elevated 
to,  the  100-year  flood  level.  [24  C.F.R.  Section  1910.3 
(c),  (d),(e)] 

169.  The  City  of  Norfolk,  Virginia,  located  astride 
the  Chesapeake  Bay,  complied  with  the  requirements  for 
Federal  flood  insurance  in  1973.  The  Norfolk  approach 
divided  its  flood  damage  abatement  program  into  two  sections: 
corrective  measures  for  existing  problems  and  preventive 
measures  for  future  occurrences.  Some  of  the  corrective 
measures  include  the  construction  of  a floodwall  protecting 
the  central  business  district,  the  placement  of  culverts 
restricting  the  flow  of  tidal  waters,  the  establishment  of 

a storm  forecasting  bureau  and  the  passage  of  ordinances 
protecting  sand  dunes  which  provide  natural  protection  from 
storm  damage.  Among  the  preventive  measures  are  the  adoption 
of  the  Southern  Standard  Building  Code,*  the  passage  of  a 
resolution  incorporating  various  Federal  criteria  for  land 
management  into  local  planning  goals  (City  of  Norfolk 
Ordinance,  July  19,  1973),  and  the  authorization  for  the 
City  Planning  Engineer,  the  Engineer  of  Surveys,  and  the 
Director  of  Public  Works  to  determine  that  proposed  develop- 
ment is  consistent  with  the  goal  of  minimizing  flood  damage. 

170.  The  FPM  matrix  (Table  1)  provides  examples  of 
selected  local  governments'  programs.  The  purpose  of  this 
is  to  illustrate  the  degree  to  which  the  cities  and  counties 
have  incorporated  the  Federal  criteria  into  their  FPM  programs. 
Some  of  the  suggested  Federal  constraints  are  particularly 
severe  so  it  is  important  to  identify  which  local  governments 
have  included  which  constraints.  Of  the  25  local  jurisdic- 
tions surveyed  who  had  flood  management  provisions,  76  per- 
cent incorporate  Federal  language  verbatim  into  their  programs. 


A uniform  building  code  similar  to  the  UBC  (discussed  earlier) 
used  by  some  southern  states  in  place  of  the  UBC. 
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Southern  Standard  Building  Code 
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Southern  Standard  Building  Code 


All  of  the  local  regulations  contain  provisions  which  require 
a strict  review  of  building  permits  for  all  new  construction 
and  other  new  developments  in  the  flood  hazard  area.  Con- 
versely, only  28  percent  of  local  FPM  programs  regulate 
riverine  areas  and  only  12  percent  contain  provisions  for 
coastal  high  hazard  areas.  Forty  percent  of  the  local 
government  programs  include  the  construction  specification 
which  requires  the  lowest  floor  elevation  to  be  at  or  above 
the  100-year  flood  level. 

171.  Some  cities  and  counties  surveyed  have  regulation 
schemes  for  floodplain  areas  which  augment  the  Federal  pro- 
visions. Seattle,  for  example,  has  a shoreline  master  plan 
which  is  discussed  in  the  next  section.  New  Orleans  has  a 
Hurricane  Protection  Program  which  is  very  restrictive, 
reflecting  the  flood  sensitivity  in  the  area  due  to  the 
relatively  high  water  elevation.  That  program  requires  pro- 
tection against  the  200-year  flood  for  construction  in  the 
floodplain  area. 

172.  Applications  for  Federal  flood  insurance  bene- 
fits continue  to  be  received  by  the  Federal  Insurance  Admin- 
istrator which  indicates  increasing  and  widespread  use  of 
FPM  programs.  DMCA  planners  and  engineers  could  aid  accep- 
tance of  DMCA  in  floodplains  by  becoming  familiar  with  these 
types  of  local  legislation.  It  should  be  noted  that  lesser 
compliance  with  the  Federal  regulation  is  permissible  when 
the  local  conditions  render  adoption  of  the  100-year  flood 
standard  uneconomic.  (24  C.F.R.  Section  1910.5) 

3.5.6  Seattle  Shoreline  Master  Program 

173.  Seattle,  Washington's  Shoreline  Master  Program 
is  an  example  of  the  way  that  one  city  has  addressed  the 
implementation  of  DMCAs.  This  program,  which  includes 
criteria  for  selection  of  DMCA  sites,  provides  an  exemplary 
framework  for  local  jurisdictions  who  seek  methods  of  coping 


with  the  question  of  land  use  control.  The  frequency  and 
volume  of  dredging  in  Seattle  is  greater  than  in  many  other 
areas  contemplating  dredging  operations,  because  the  city  is 
located  on  an  alluvial  fan,  common  in  delta- type  regions. 

174.  There  is  a distinction  to  be  made  between  the 
responsibilities  of  the  Federal  and  State  governments  and 
those  of  cities  and  counties.  State  regional  planning  usually 
will  not  include  provisions  for  the  disposal  of  dredged  mater- 
ials because  of  the  peculiarities  of  each  local  region.  The 
Seattle  Program  recognizes  that  local  master  planning  pro- 
grams should  assume  this  responsibility.  Seattle's  program 
includes  examination  procedures  for  the  evaluation  of  sediment 
disposal  site  locations  and  problems  associated  with  upland 
disposal . 

175.  Dredging  disposal  policy  in  the  Seattle  area  has 
advanced  from  the  indiscriminate  dumping  practices  of  periods 
predating  the  current  era  of  environmental  awareness.  Instead 
of  depositing  the  dredged  material  as  close  to  the  operation 
as  possible,  the  Program  provides  for  establishment  of  per- 
missible disposal  sites  based  upon  more  than  proximity  con- 
siderations. Seattle's  present  site  selection'  criteria  for 
the  deposition  of  dredged  materials  includes  consideration 

of  whether  the  site:  (a)  is  located  as  conveniently  as 
possible  to  the  normal  sources  of  spoil;  (b)  will  conflict 
with  other  marine  uses;  and  (c)  can  be  continually  inspected. 
Dredging  is  not  permitted  in  the  natural  conservancy  environ- 
ments, as  defined  by  the  Program,  unless  accomplished  by  the 
Army  Corps  of  Engineers  and  only  where  necessary  for  main- 
tenance channel  improvement  or  protection  of  the  environment. 
(SSMP  Section  21A.110) 

176.  Once  a site  is  selected,  it  is  evaluated  in  terms 
of  general  topography,  area,  availability,  methods  of  con- 
tainment, fill  vo lime,  and  cost.  Evaluation  is  the  responsi- 
bility of  the  city  and  local  governments  who  maintain 
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jurisdiction  over  the  affected  land.  It  should  be  noted  that 

a discharge  permit  from  the  Environmental  Protection  Agency  i 

is  required  if  the  operation  involves  a regulated  discharge 
into  the  surrounding  waters . 

177.  The  city  and  county  governments  must  determine 
acreage  reauirements  for  DMCA  sites.  The  size  of  a potential 
disposal  site  is  important  because  the  larger  the  available 
area,  the  higher  the  percentage  of  usable  space.  For  example, 
only  61.8  percent  of  a 5-acre  site  can  be  used  to  accommodate 
dredged  material  when  retaining  dikes  are  taken  into  account. 

A 15-acre  site,  on  the  other  hand,  has  76.8  percent  usable 
space,  and  the  percentages  increase  with  the  size  of  the 
disposal  area.*  The  evaluation  of  a site,  according  to 

the  Seattle  program,  also  includes  analysis  of  subsoil  and 
watertable  conditions.  This  is  important  because  of  the 
propensity  of  upland  dredged  material  disposal  to  produce 
leachates.  Careful  analysis  of  the  subsoil  condition  will 
disclose  a previous  water  table  which  might  be  contaminated 
by  permeating  leachates.  The  Seattle  program  suggests 
measures  for  leachate  control  which  consist  of  providing  an 
impermeable  barrier  between  the  ground  water  and  the  landfill. 

A drainage  system  then  collects  the  leachate  and  transfers 
it  to  the  treatment  area. 

178.  In  conjunction  with  below-ground  examination  of 
the  fill  site,  the  dredged  material  should  be  analyzed  for 
physical,  chemical,  and  biological  characteristics.  Seattle 
suggests  that  the  analysis  be  carried  out  jointly  by  the 
Department  of  Game,  Department  of  Ecology,  and  the  Environ- 
mental Protection  Agency. 

179.  If  there  is  extensive  and  repeated  dredging  in 
an  area,  records  should  be  maintained  to  assist  in  the 

"The  Criteria  for  Disposal  of  Dredge  Spoil  on  Upland  Sites," 

working  paper  compiled  by  the  City  of  Seattle,  Washington. 
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recording  of  channel,  river,  or  bay  flow  and  settlement. 

This  will  aid  in  setting  a pattern  for  erosion  which  will 
assist  significantly  in  future  operations.  In  addition, 
dredging  in  Seattle  must  also  be  timed  so  that  it  will  not 
interfere  with  migrating  aquatic  life.  [SSMP  Section  21A. 
109(d)]  . 

180.  The  Seattle  Shoreline  Management  Program  is 
unique  in  the  thoroughness  of  its  design  and  implementation. 
The  detail  and  breadth  of  this  program  provides  an  excellent 
example  for  use  as  a model  by  local  jurisdictions  who  are 
contemplating  DMCAs. 

3.5.7  Chicago  Lakefront  Protection  Ordinance 

131.  The  Chicago  Lakefront  Protection  Ordinance  repre- 
sents an  effort  by  a city  to  limit  the  extent  of  construction 
activities,  particularly  dredging,  in  environmentally  sensi- 
tive areas.  The  ordinance  was  passed  by  the  City  Council  of 
Chicago  in  1973,  with  the  primary  goal  of  ensuring  that  any 
construction  will  not  cause  environmental  or  ecological 
damage  to  the  Chicago  lakefront  area  and  the  waters  of  Lake 
Michigan.  A further  purpose  of  the  ordinance  is  to  ensure 
that  the  lakefront  parks  are  devoted  exclusively  to  public 
use  and  that  considerations  regarding  expansion  encompass 
both  quantitative  and  qualitative  measures  ( Article  II, 
Section  194B-3  ) The  particular  uses  of  this  area  may  differ 
from  those  of  other  cities  contemplating  improvement  via 
productive  uses  of  DMCAs,  but  the  framework  of  the  Ordinance 
provides  useful  guidelines  for  master  plans  of  other  cities. 

182.  The  Chicago  ordinance  divides  the  area  into  zones 
according  to  respective  environmental  and  planning  needs . 

Each  zone  is  then  separately  assessed  to  determine  the  parti- 
cular goals  of  the  individual  area.  The  areas  of  Chicago  are 
the  offshore  zone,  the  public-use  zone  (all  public  spaces 
and  public  ways  adjacent  to  the  Lake  Michigan  shoreline),  and 
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the  private-use  zone.  The  ordinance  then  uniformly  prohibits 

any  physical  change  to  be  undertaken  in  any  area  without  r 

the  developer  first  having  secured  approval  from  the  Chicago 

Plan  Commission . (Article  V,  Section  194B-5)  The  section 

does  not  prohibit  dredging  per  se,  but  the  words  of  the 

section  proscribe  landfill,  excavation,  and  construction  of 

any  kind. 

183.  The  Chicago  Plan  Commission  is  vested  with  the 
authority  to  oversee  all  construction  operations.  Persons 
or  agencies  desirous  of  building,  landfilling,  dredging,  or 
excavating  must  submit  applications  to  the  Commission  for 
approval  or  disapproval.  In  addition,  applicants  must  give 
notice  to  all  property  owners  within  250  feet  in  all  direc- 
tions of  the  affected  area  and  describe  the  precise  nature 
of  the  proposed  activity.  This  additional  notice  require- 
ment strengthens  the  ordinance  and  provides  a system  of 
checks  and  balances  which  constrains  the  productive  use  of 
a DMCA.  The  aim  of  this  procedure  is  to  ensure  property 
interests  as  well  as  fulfilling  environmental  considerations. 

(Article  IV,  Section  194B-4) 

184.  A summary  report*  on  the  ordinance  identified 
several  areas  in  the  public-  and  private-use  zones  which  are 
presently  being  considered  for  potential  DMCA  sites.  These 
considerations  are  based  on  Chicago's  desire  to  renovate  the 
lakefront  area  pursuant  to  the  ordinance.  Plans  in  the 
central  section  of  Chicago  call  for  limited  landfill  and 
landscaping  to  enhance  existing  park  space.  Another  proposal 
in  the  southern  sector  suggests  creation  of  nearly  three  miles 
of  new  beach. 

185.  Along  with  the  increased  interest  in  providing 
a variety  of  land  uses  for  DMCAs  will  come  the  promulgation 


"The  Lakefront  Plan  of  Chicago,"  prepared  by  Chicago  Park 
District,  July  1973. 
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of  more  ordinances  of  this  type.  Identification  of  a Chicago- 
type  ordinance  will  assist  in  the  successful  implementation 
of  productive  uses  of  DMCAs . 

3.5.8  Institutional  Arrangements  in  Cities  and  Counties 

186.  The  institutional  arrangements  at  the  city  and 
county  level  fall  into  two  general  categories  depending  on 
the  ownership  of  the  land.  Local  institutional  arrangements 
are  mainly  concerned  with  development  of  productive  land 
uses  as  opposed  to  environmental  concerns,  which  are  usually 
mandated  by  State  legislation. 

107.  One  institutional  arrangement  in  the  case  of 
private  ownership  of  land  would  be  the  land  developers.  They 
are  directed  b the  landowner  as  to  what  the  owner  decides 
is  the  highest  and  best  use  of  the  land.  An  owner  might  be 
interested  in  retaining  the  title  to  land  so  he  would  rent 
it,  or  use  it  any  way  he  wished  without  constraint. 

108.  City  planners  and  city  management  are  the  other 
institutional  arrangements  at  the  local  level.  They  normally 
take  applications  for  land  use  with  no  specific  plan  in 
mind  other  than  compliance  with  zoning  ordinances  and  build- 
ing codes.  Corps  of  Engineers  developers  and  planners 
could  aid  local  management  authority  in  establishing  a DMCA 
and  leave  the  decision  for  the  highest  and  best  use  of  the 
DMCA  to  the  city  planners. 
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3.6  IMPACTING  PORT  DISTRICT  REGULATIONS 


3.6.1  Introduction 

189.  Port  districts  are  often  the  local  sponsors  of 
Corps  of  Engineer  projects  involving  DMCAs  and,  as  such,  are 
often  the  agencies  most  concerned  with  developing  acceptable 
productive  land  uses  for  DMCAs.  They  have  authority  limita- 
tions and  statutory  duties  which  can  affect  DMCAs.  The  fol- 
lowing discussion  summarizes  the  information  presented  in 
the  matrix  and  land  uses  in  port  districts  found  in  Appen- 
dix F.  The  matrix  was  developed  from  a letter  of  request 
(Appendix  D)  and  telephone  questionnaire  which  solicited  in- 
formation on  various  aspects  of  port  district  authority,  the 
salient  features  of  which  are  summarized  below. 

3.6.2  Authority  Creating  Port  District 

190.  Port  districts  have  been  created  by  State  law, 
county  law,  and  city  ordinances  and  are  either  State  agencies, 
autonomous  bodies  (comparable  in  stature  to  city  or  county 
governments),  or  branches  of  local  governments.  This  dis- 
tinction is  significant  in  that  if  the  port  is  either  a 
State  agency,  or  autonomous  body,  it  will  often  be  unrestrict- 
ed by  local  planning  or  zoning  ordinances  and  may  not  be  sub- 
ject to  building  codes. 

191.  City  and  county  planning,  zoning,  and  building 
codes  will  usually  apply  where  the  port  is  a branch  of  local 
government.  These  distinctions,  however,  are  general  and 
variations  frequently  exist. 

192.  Most  port  districts  have  been  created  by  State 
enabling  acts.  Out  of  the  48  port  districts  supplying  infor- 
mation, 30  indicated  they  were  created  by  State  law,  6 were 
created  primarily  by  city  legislation,  and  3 were  created  by 
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county  governments.  (Information  was  not  supplied  on  9.) 
Fourteen  of  the  30  State-created  port  districts  indicated 
that  they  are  not  subject  to  local  zoning  ordinances.  Twelve 
are  not  subject  to  local  building  codes  or  to  local  planning. 
Of  the  9 port  districts  created  by  city  or  county  governments, 
only  2 are  not  subject  to  local  zoning. 

3.6.3  Ownership  of  Port  District  Land 

193.  The  most  significant  authority  exerted  by  port 
districts  over  land  use  is  their  ownership  or  proprietary 
authority.  The  specific  uses  to  be  made  of  a site  on  port- 
owned  land  are  usually  determined  by  the  port.  Uses  may  be 
subject  to  compliance  with  local  planning,  zoning,  and  build- 
ing codes,  or  subject  to  permits  from  coastal  protection  and 
other  State  agencies . 

194.  Most  districts  have  been  granted  proprietary 
authority  over  land  under  their  jurisdiction  regardless  of 
which  governmental  entity  created  the  district.  Twenty-nine 
ports  owned  some  or  all  of  the  land  in  the  port  district; 

10  had  no  ownership  rights.  (No  information  was  obtained 
from  9.)  The  extent  of  the  land  ownership  vested  in  the 
port  districts  varies  from  ownership  of  submerged  land  only, 
to  lease  rights  in  portions  of  the  land,  to  fee-type  owner- 
ship in  other  portions,  to  ownership  of  some  port  land  by 
private  interests  with  the  remaining  land  owned  by  the  port. 

Of  the  29  port  districts  which  had  some  ownership  rights  in 
port  district  land,  24  indicated  that  the  port  exercises 
independent  authority  over  land  uses  in  its  jurisdiction. 

3.6.4  Duties  and  Authorities  of  Port  Districts 

195.  A third  factor  which  significantly  influences  the 
use  of  port  district  land  is  the  statutory  duties  and  author- 
ities of  the  port  as  delineated  in  enabling  legislation. 
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Regardless  of  the  source  of  port  authority  (local  or  State) , 
the  uses  allowable  on  land  under  its  jurisdiction  are  often 
limited  to  those  stated  in  enabling  statutes. 

196.  Several  of  the  port  districts  surveyed  indicated 
that  they  are  limited  to  uses  related  to  marine  facilities, 
waterborne  commerce,  port-related  uses,  water-related  uses, 
or  other  similar  uses.  This  limitation  often  stems  from 
directives  found  in  enabling  legislation  and  while  the 
directives  are  often  quite  broad,  they  significantly  constrain 
uses  allowable  in  the  pert.  This  restraint  would  be  especial- 
ly evident  where  the  use  is  restricted  to  waterborne  commerce 
as  opposed  to  port-related  uses.  The  latter  restriction 
would  provide  much  more  flexibility  in  the  allowable  uses. 

3.6.5  Port  District  Self-Imposed  Plans  and  Land  Use 
Restrictions 

197.  Another  set  of  constraints  on  port  land  uses  may 
be  self-imposed.  Where  a port  has  regulatory  authority  or 
land  use  planning  authority,  specific  use  restrictions  on 
port  lands  may  be  contained  in  master  plans  or  in  land  use 
regulations. 

198.  Three  of  the  port  districts  which  responded 
indicated  the  existence  of  a port  district  land  use  plan 
that  was  prepared  by  the  port.  Typical  among  these  was  the 
master  plan  obtained  for  the  San  Diego  Unified  Port  District. 
The  predominant  planned  uses  in  this  port  are  for  marine 
industry,  air  transport  industry,  and  for  public  and  commer- 
cial recreation. 

3.6.6  State  Law  Constraints  on  Port  District  Land  Uses 

199.  Allowable  uses  in  port  districts  may  also  be 
restricted  by  several  State  laws  which  give  other  State 
agencies  authority  over  local  jurisdictions  or  land  areas 
under  port  jurisdiction. 
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200.  In  California,  port  districts  in  the  coastal  area 

must  obtain  a Coastal  Commission  permit  for  development.  t 

They  are  also  subject  to  environmental  impact  report  require- 
ments mandated  by  State  law.  The  New  York  and  New  Jersey 
Port  Authority  is  presently  in  the  process  of  preparing  guide- 
lines to  comply  with  the  requirements  of  the  New  York  State 
Environmental  Quality  Review  Act  which  requires  environmental 
impact  reports.  In  the  State  of  Washington,  the  Port  of 
Seattle  indicated  that  the  State  Department  of  Natural  Resources 
controls  leasing  policies  and  that  the  Department  of  Fisheries 
regulates  construction  in  water  areas. 

201.  The  port  districts  will  generally  be  subject  to 
all  State  laws  which  could  impact  land  uses  of  DMCAs  and 
which  are  discussed  in  detail  in  Sections  3.2  and  3.3  of  this 
report . 

3.6.7  Institutional  Arrangements 

202.  Institutional  arrangements  at  the  port  district 
level  are  more  restricted  than  the  State  and  local  counter- 
parts because  they  usually  operate  from  a master  plan.  Port 
district  land  is  generally  given  by  the  state  to  the  port 

authority  for  management.  t 

203.  The  institutional  arrangement  in  the  port  district 
is  the  port  authority,  which  is  the  management  agency  respon- 
sible for  land  uses  within  the  port.  Land  uses  are  undertaken 
usually  if  they  conform  to  the  preconceived  master  plan.  The 
port  district  gets  revenue  from  the  activities  which  are 
permitted  and,  as  such,  has  a desire  to  implement  only  pro- 
ductive land  uses  which  also  take  environmental  concern  into 
account.  There  would  be  no  burden  on  the  implementation  of 
DMCAs  by  the  Corps  of  Engineers  so  long  as  the  Corps 


developers  cooperated  with  the  port  authority  on  a beneficial 

1 

land  use  (preferrably  revenue-raising)  of  the  DMCA. 
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3.7  REGULATIONS  ENCOUNTERED  BY  CORPS 
DISTRICTS/DIVISIONS 

204.  Selected  Corps  District/Division  offices  were 
contacted  bv  letter  and  phone  to  ascertain  their  experiences 
and  to  isolate  constraints  encountered  in  developing  pro- 
ductive land  uses  for  DMCAs.  Appendix  G contains  a copy  of 
the  letter  sent  to  Corps  District/Division  offices.  The 
letters  requesting  information  and  the  follow-up  phone  con- 
tacts were  designed  primarily  to  determine: 

a.  The  effect  of  constraints  encountered 
upon  Federally-owned  land; 

b.  the  extent  to  which  ultimate  DMCA  land 
use  is  determined  prior  to  commencing 
a dredging  project; 

c.  the  difference  between  difficulties 
encountered  in  making  productive  uses 
of  urban  versus  rural  land; 

d.  the  legislative  arrangements  encountered 
which  facilitated  inter-governmental 
coordination; 

e.  the  most  restrictive  laws  encountered 
which  constrain  land  use;  and 

f.  the  types  of  uses  currently  imposed 
upon  DMCAs . 

205.  Very  few  generalized  conclusions  could  be  drawn 
from  the  responses  due  to  the  variety  of  situations  facing 
individual  Corps  Districts.  There  were,  however,  some 
land  use  constraints  reported  by  many  of  the  districts 
which  suggest  the  existence  of  several  typical  situations. 

206.  Appendix  H presents  a matrix  of  the  information 
obtained  from  the  14  Corps  Districts/Divisions  surveyed 
within  the  16-state  sample.  Information  dealing  with  the 
above  six  questions  is  summarized  below. 
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3.7.1 


Effect  of  Federal  Ownership  on  Uses  of  DMCA 

207.  Generally,  the  Federal  Government  owns  very 
few  acres  of  land  in  fee  which  are  used  for  disposal;  only 
a few  districts  reported  significant  Federal  site  owner- 
ship. Most  sites  are  owned  by  private  individuals  or  other 
governmental  entities.  The  fact  that  a DMCA  is  Federally  - 
owned  is  significant  because  it  would  then  be  subject  to 
Federal  laws  regarding  government  land  as  well  as  local 
and  State  laws.  This  would  be  true  unless  the  land  is 
actually  under  exclusive  Federal  jurisdiction  and  is  dedi- 
cated to  a Federal  use. 

208.  The  manner  in  which  State  laws  apply  to  uses  on 
Federally-owned  land  that  is  not  under  Federal  jurisdiction 
is  exemplified  by  situations  in  two  Corps  Districts.  In 
Florida  (Jacksonville  District),  State  water  and  wetlands 
laws  constrain  uses  in  open  waters,  wetlands,  or  marsh  areas 
owned  by  the  Federal  Government.  In  the  Wilmington  District 
North  Carolina,  laws  exerting  State  ownership  rights  over 
waterbottoms  have  constrained  uses  of  Federally-owned  sites. 

209.  Typical  arrangements  for  acquiring  land  for  a 
DMCA  include  purchase  of  the  land,  or  obtaining  an  easement 
or  a license  from  the  owner  granting  a right  of  use  to  a 
local  sponsor.  The  local  sponsor  will  normally  be  either  a 
city  or  county  government,  or  a port  district.  Another 
typical  situation  is  the  direct  purchase  of  a limited  dura- 
tion easement,  or  a permit  for  disposal,  given  to  the  Corps 
by  private  individuals  or  governmental  entities.  In  either 
case,  the  DMCA  end  use  would  be  constrained  by  all  applicabl 
local  or  State  legislation. 

3.7.2  Extent  to  VThich  End  Use  of  a DMCA  is  Known 

Prior  to  Filling  of  the  Site 

210.  Containment  areas  for  the  disposal  of  material 
from  new  dredging  projects  must  be  distinguished  from  those 


for  the  disposal  of  material  removed  during  the  periodic 
maintenance  of  existing  navigation  channels.  The  amount  of 
advanced  planning  that  goes  into  a "new  project"  can  be 
attributed  to  local  interest  in  obtaining  the  economic 
stimulus  that  comes  with  a Federally-funded  harbor  extension, 
or  new  channel.  There  is  little  new  money  added  to  the  local 
economy  by  maintenance  dredging.  This  phenomenon  is  noted  by 
Wakeford  and  Macdonald*  who  state  that: 

"New  projects,  in  which  local  interest  typi- 
cally runs  much  higher  than  it  does  in  the 
annual  maintenance  of  a 50-year-old  channel, 
affords  the  engineering  planners  the  lead 
time  and  access  to  State  and  local  officials 
that  are  needed  to  produce  cooperative 
schemes  for  using  what  is  generally  high- 
quality  material,  i.e.,  clean,  coarse-grained 
sand  and  gravel.  Beneficial  uses,  even  those 
that  require  extraordinary  haul  distances, 
are  often  achieved  through  a contribution  from 
the  local  interests  for  the  benefits  they  re- 
ceive from  the  material.  This  can,  and  does, 
include  contributions  for  dikes  that  will 
hold  material  to  make  new  marine  terminals 
and  for  transporting  sand  the  extra  distance 
it  must  go  to  reach  a starved  beach  which  the 
community  wishes  to  replenish. " 

211.  While  the  use  to  be  made  of  land  created  by  a 
new  dredge  project  is  often  established  in  the  course  of 
project  approval,  the  Corps  typically  does  not  know  what 
the  end  use  will  be  for  a DMCA  at  the  conclusion  of  many 
years  of  maintenance  dredging.  This  situation  is  partially 
attributable  to  the  fact  that  the  land  is  owned  by  local 
sponsors,  and  the  Corps  is  not  involved  in  planning  for 
uses  that  the  sponsor  will  make  of  the  land.  Due  to  this 
lack  of  prior  land  use  planning,  subsequent  proposals  meet 
with  many  constraints  which  forestall  a productive  use. 


Dredged  Material  Research  Program  Report  D-74-7,  "Legal, 
Policy,  and  Institutional  Constraints  Associated  with 
Dredged  Material  Marketing  and  Land  Enhancement,"  p.  52. 


97 


212.  In  two  districts  (Portland  and  Seattle),  the 
end  use  is  generally  predetermined.  The  land  use  planning 
that  is  conducted  in  these  districts  is  a result  of  Oregon 
and  Washington  State  laws  requiring  payment  of  a royalty 
on  material  (which  depends  on  the  end  use  made  of  the 
material)  and  the  Washington  Shoreline  Management  Act  which 
requires  local  government  planning  for  DMCAs  and  their  end 
uses.  The  Washington  Shoreline  Management  Acts  end  use 
planning  was  discussed  previously  in  Section  3.5.6. 

3.7.3  Urban  Versus  Rural  Uses 

213.  Very  minimal  differences  in  the  ease  with 
which  end  uses  are  developed,  in  urban  as  opposed  to  rural 
areas,  were  encountered  by  the  districts.  However,  there 
is  a tendency  for  most  sites  to  be  located  in  urban  areas 
as  it  is  considered  easier  to  find  end  users  in  these  areas 
due  to  less  environmental  sensitivity  of  developed  areas. 
Also,  productive  uses  in  urban  areas  are  easier  to  find 
due  to  the  value  of  the  material,  in  that  many  people  want 
it.  However,  rural  areas  have  been  generally  simpler  to 
dispose  on  due  to  the  lack  of  government  procedures  in  such 
areas.  For  the  most  part  though,  constraints  are  often 
applicable  to  both  locales. 

3 . 7 . A Legislative  Schemes  to  Facilitate  Inter- 

Governmental  Coordination 

214.  The  Corps  districts  must  work  through  a number 
of  different  local  and  State  agencies  and  typically  face  a 
lack  of  intergovernmental  coordination.  With  a few  notable 
exceptions,  no  legislative  scheme  exists  to  facilitate  a 
coordinated  response  to  Corps-sponsored  projects.  An 
exemplary  exception  to  the  typical  situation  exists  in  the 
State  of  Oregon.  Here,  the  state  has  developed  a clearing- 
house for  all  State  agency  responses  to  Corps  dredging  and 
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disposal  plans.  All  state  agencies  are  required  to  submit 
their  responses  to  this  clearing  house.  All  agency  responses 
are  then  merged  into  one  which  is  written  by  the  clearing- 
house. The  state  is  now  working  on  a similar  arrangement  to 
coordinate  all  local  inputs  for  inclusion  in  the  single 
State  response. 

215.  Florida  is  reported  to  be  working  with  the  Corps 
to  develop  procedures  for  expediting  dredge  and  fill  permits, 
but  none  of  the  other  Corps  Districts  reported  any  experience 
within  the  inter-agency  coordination  schemes. 

3.7.5  Most  Restrictive  Laws  Encountered 

216.  Many  Corps  Districts  indicated  that  wetlands 
acts  or  coastal  management  acts  were  the  most  restrictive 
State  acts  encountered.  Other  laws  mentioned  as  being 
restrictive  were  wildlife  protection  laws,  wild  and  scenic 
river  laws,  floodplain  laws,  and  public  land  laws  dealing 
with  submerged  lands  which  require  the  payment  of  royalties 
for  material  taken  from  State  waterbottoms . 

217.  The  type  of  laws  cited  are  those  that  were 
enacted  to  conserve  land  and  to  guard  against  any  form  of 
development.  Thus,  it  is  natural  that  these  laws  would  be 
the  most  restrictive  upon  DMCAs.  Public  land  laws  mentioned 
above  provide  incentives  for  the  use  of  dredged  material  for 
public  purposes  by  exacting  a royalty  for  other  uses. 


3.7.6 


>es  of  Uses  Currently  Being  Made  of  DMCAs 


218.  A wide  variety  of  uses  are  currently  found  on 
DMCAs,  the  more  predominant  being  public  uses,  such  as 
recreation  parks  and  wildlife  refuges.  However,  in  several 
Corps  districts,  a number  of  commercial  uses  have  been 
found  for  DMCAs.  In  the  Portland  District,  DMCA  uses 


include  industrial  plants,  port  and  airport  facilities, 
some  residential  areas,  as  well  as  recreational  purposes. 

The  St.  Paul  District  reports  that  DMCAs  have  been  used 
for  industrial  complexes  and  a hotel  complex.  However, 
with  the  exception  of  these  two  districts,  DMCA  uses  are 
generally  of  a low  intensity  type. 

219.  The  fact  that  recreational  uses  or  other  light 
public  uses  predominate  appears  to  be  largely  a function  of 
the  legislative  constraints  enacted  in  the  DMCA  area.  Wet- 
lands acts,  coastal  zone  management  acts,  wild  and  scenic 
rivers  acts  and  floodplain  acts  each  contain  a legislative 
prejudice  in  favor  of  this  type  of  use. 

3.7.7  Collation  of  State  Laws  by  Corps  District/ 

Division 

220.  Appendix  I presents  a collation  of  the  pertinent 
state  laws  from  the  16-state  sample.  The  collation  will 
provide  a reference  for  laws  applicable  within  a particular 
Corps  District  jurisdiction. 
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3 . 8 SUMMARY  OF  CONSTRAINTS  BY  OWNERSHIP 

t 

221.  The  following  discussion  relates  to  the  consider- 

ation of  how  Federal,  State,  and  local  jurisdictional  require- 
ments can  affect  implementation  of  productive  land  uses  on 
DMCAs.  The  study  team  feels  that  an  understanding  of  juris- 
dictional authority  can  assist  land  use  planner”  in  deter- 
mining what  division  of  government  possess  authority  to  regu- 
late uses  to  be  made  on  DMCAs.  The  discussion  focuses  on 
delineating  the  traditionally  understood  division  of  juris- 
diction among  the  Federal,  State,  and  local  governments.  ‘ 

3.8.1  Introduction 

222.  There  are  a number  of  types  of  ownership  control 
over  public  lands.  Depending  on  the  type  and  extent  of  owner- 
ship involved,  Federal,  State,  and  local  land  use  controls 
may  be  imposed.  A large  amount  of  land,  especially  in  the 
western  states,  is  owned  by  the  Federal  Government.  This 

land  includes  military  installations,  Indian  reservations,  ] 

and  land  for  other  public  uses.  As  to  some  public  lands,  the 
state  has  forfeited  its  right  to  exercise  jurisdiction,  while 

to  other  land,  State  jurisdiction  is  imposed  and  is  subject  * J 

to  preemptory  Federal  law.  Land  owned  by  a state  is  generally 
immune  from  local  constraints;  however,  recent  trends  indicate 
that  this  immunity  is  weakening.  Locally-owned  lands  are 

generally  considered  to  be  subject  to  State  land  use  controls.  , 

3.8.2  State  Jurisdiction  Over  Federally-Owned  Lands 

223.  In  order  to  analyze  the  extent  of  State  juris- 
diction over  Federally-owned  land,  it  is  first  necessary  to 
determine  the  source  and  scope  of  Federal  authority  over 
government  property.  There  are  two  clauses  of  the  United 
States  Constitution  which  delinate  the  authority  of  the 
Federal  government  over  United  States  property.  The  first, 
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the  Article  I property  clause,  provides  that  Congress  shall 
have  the  power  to  exercise  exclusive  jurisdiction  over  prop- 
erty secured  for  "the  erection  of  forts,  magazines,  arsenals, 
dock-yards,  and  other  needful  buildings."  The  second  source 
of  Federal  power  over  property,  Article  IV,  provides  that 
Congress  shall  have  the  power  to  "make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  be- 
longing to  the  United  States  ..." 

224.  Under  Article  I,  Congress  shall  have  the  power 
to  exercise  exclusive  legislative  jurisdiction  in  all  cases 
whatsoever  over  all  lands  purchased  with  the  consent  of 
the  State  legislature  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock-yards,  and 
other  needful  buildings.  When  the  property  is  so  purchased 
by  the  Federal  Government  from  the  state,  the  Federal  juris- 
diction is  exclusive.  However,  this  can  be  qualified  or 
limited  by  agreement  between  the  Federal  and  State  Govern- 
ments; in  such  a case,  jurisdiction  is  then  reserved  to  the 
state . 

225.  For  the  United  States  to  possess  exclusive  legis- 
lative power  over  the  tract,  this  constitutional  provision 
requires  that  the  property  must  have  been  acquired  through 
purchase,  with  the  consent  of  the  state  and  for  a consti- 
tutionally enumerated  purpose.  Where  the  Federal  Govern- 
ment acquires  State  land  by  means  other  than  purchase  with 
the  State's  consent  (e.g.,  by  purchase  without  State  consent 
through  the  use  of  Federal  eminent  domain) , such  land  remains 
subject  to  the  jurisdiction  of  the  state;  this  State  juris- 
diction may  not  infringe  upon  property  rights  previously  pur- 
chased by  the  Federal  Government.  However,  a recent  U.S. 
Supreme  Court  case*  held  that  a state  can  only  enjoy  concurrent 

* Kleppe  v.  New  Mexico , 405  U.S.  727  (1972). 
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jurisdiction  over  Federal  public  land,  never  exclusive  juris- 
diction. Jurisdiction  is  concurrent  to  the  extent  that 
State  statutes  control  in  the  absence  of  Federal  legislation; 
additionally,  "he  Supremacy  Clause*  of  the  U.S.  Constitution 
ensures  preemption  of  conflicting  State  laws. 

226.  Purchase  with  the  consent  of  the  state  is  not  the 
only  way  for  the  United  States  to  acquire  exclusive  juris- 
diction over  property;  a state  may  cede  to  the  United  States 
exclusive  jurisdiction  over  the  property.  Such  a cession  has 
the  same  effect  as  acquisition  of  exclusive  jurisdiction  under 
the  constitutional  provision  by  purchase  with  consent.  This 
cession  of  jurisdiction  renders  State  statutes  subsequently 
passed  inapplicable  to  the  territory  ceded.  There  may  be  a 
cession  of  jurisdiction  not  based  upon  Article  I criteria, 
but  for  purposes  other  than  those  specified  therein;  the  spe- 
cific purpose  may  be  broad  enough  to  be  applicable  to  land 
not  used  for  governmental  purposes.  However,  a general 
cession  of  jurisdiction  to  the  United  States  for  purposes 
other  than  those  described  in  Article  I does  not  apply.  As 

a result,  property  purchased  and  subsequently  leased  by  the 
United  States  for  purposes  other  than  those  described  in 
Article  I does  not  apply.  As  a result,  property  purchased 
and  subsequently  leased  by  the  United  States  to  non-govern- 
mental activities  is  subject  to  the  State  legislative  juris- 
diction. 

227.  The  United  States,  under  Article  IV,  may  also 
acquire  State  land  and  dedicate  it  to  a public  use  without 
obtaining  exclusive  jurisdiction.  The  mere  acquisition  or 

* 

Article  VI,  Section  2 states:  The  laws  of  the  United  States 
shall  be  made  ...  and  all  treaties  made,  or  which  shall  be 
made,  ...  shall  be  the  supreme  law  of  the  land  .... 
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reservation  of  title  to  land  is  not  in  and  of  itself  suffi- 
cient to  confer  exclusive  jurisdiction  on  the  United  States 
and,  thereby  exclude  the  state  from  exercising  any  juris- 
diction. For  the  Federal  Government  to  exercise  exclusive 
jurisdiction,  the  state  must  consent  to  or  cede  jurisdiction. 
However,  exclusive  Federal  jurisdiction  does  not  necessarily 
divest  a state  of  all  power  over  the  previously-owned  land. 

So  long  as  the  asserted  jurisdiction  is  consistent  with  the 
Federal  jurisdiction,  the  state  may  continue  to  exercise  its 
power.  However,  the  Federal  Government,  through  compact 
with  a state,  may  exercise  exclusive  jurisdiction  over  any 
lands  within  the  state.  Such  exclusive  jurisdiction  may 
even  extend  over  privately-owned  land,  where  this  is  neces- 
sary to  gain  the  requisite  benefits  from  Federally-owned  land. 

228.  The  United  States  Government  and  a state  may 
agree  on  the  question  of  jurisdiction  over  State  land.  Thus, 
where  the  United  States  acquires  land  by  purchase  with 
State  consent,  even  though  empowered  by  the  Constitution  to 
exercise  exclusive  jurisdiction  therein,  the  state  may 
nevertheless  reserve  jurisdiction  to  itself;  such  reserved 
jurisdiction  may  not  be  inconsistent  with  the  Federal  use. 

The  reserved  State  jurisdiction  is  concurrent  rather  than 
exclusive,  since  the  only  exclusive  jurisdiction  that  may 
exist  in  the  enclave  is  that  belonging  to  the  Federal  Govern- 
ment. A cession  of  jurisdiction  by  a state  may  be  less  than 
exclusive.  It  may  be  accompanied  by  conditions  or  reserva- 
tions . 

229.  Where  the  United  States  obtains  exclusive  juris- 
diction, the  State  and  local  laws  remain  in  force  until 
abrogated  by  Congress.  Only  laws  in  effect  at  the  time  of 
cession  or  transfer  of  jurisdiction  remain  in  effect  under 
the  rule;  laws  subsequently  enacted  are  inapplicable  in 

the  enclave  unless  they  come  within  a reservation  of  juris- 
diction or  are  adopted  by  Congress. 
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3.8.3  Application  of  State  Statutes  to  Federally-Owned 

Land 

- i ...  ..  t 

230.  Whether  State  and  local  statutes  may  impose  con- 
straints on  Federal  land  is  often  determined  by  the  govern- 
mental use  of  the  land  and  whether  the  United  States  has 
exclusive  jurisdiction  over  the  land.  Even  when  the  Federal 
Government  has  exclusive  jurisdiction,  Federal  statutes  may 
mandate  compliance  with  applicable  State  and  local  laws. 

State  wetlands  protection  laws  are  applicable  to 
Federal  lands  not  under  exclusive  jurisdiction  of  the  United 
States . 


i 
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231.  The  Federal  Coastal  Zone  Management  Act  requires 
Federal  compliance  with  approved  State  coastal  management 
programs.  Thus,  any  Federal  agency  conducting  or  supporting 
activities  affecting  the  coastal  zone  shall  act,  to  the 
maximum  extent  practicable,  consistently  with  the  State 
management  program. 

232.  Where  the  Federal  Government  retains  exclusive 
jurisdiction  over  its  land,  State  fish  and  game  habitat 
protection  laws  generally  do  not  apply.  However,  on  other 
Federal  lands,  the  State  habitat  protection  laws  generally 
will  be  applied,  unless  Federal  legislation  conflicts  with 
the  State  law.* 

233.  State  land  use  planning  laws  will  generally  not 
be  applicable  to  public  lands  under  exclusive  Federal  juris- 
diction. Thus,  military  installations  would  probably  not  be 
subject  to  State  planning  and  land  use  constraints.  However, 
other  public  lands  under  Federal  and  State  jurisdiction  would 

In  Kleppe  v.  New  Mexico,  a state  law  conflicted  with  a Fed- 
eral  wildlife  statute.  The  Court  held,  that  as  to  Article 
IV  land,  the  Federal  legislation  preempted  conflicting  State 
laws . 
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probably  be  subject  to  these  constraints,  unless  the  State 
law  conflicts  with  Federal  legislation. 

234.  Basicallv,  State  sedimentation  and  erosion  con- 
trol laws,  as  well  as  its  floodplain  programs,  are  applicable 
to  Federal  public  lands  to  the  same  extent  as  the  State 
planning  laws.  They  would  probably  not  be  applicable  to 
Federal  lands  within  the  exclusive  jurisdiction  of  the 
United  States,  but  could  be  enforced  on  other  Federal  lands 
in  the  absence  of  conflicting  Federal  statute. 

235.  Agricultural  zoning  laws  which  create  agricultural 
districts,  restricting  non.-agricultural  uses,  would  be  appli- 
cable to  Federal  lands  subject  to  State  jurisdiction  in  the 
absence  of  a contrary  Federal  statute.  Lands  under  exclusive 
Federal  jurisdiction  would  not  be  restricted  by  these  State 
agricultural  laws. 

3.8.4  State  Jurisdiction  over  Indian  Lands 

236.  Traditionally,  Indian  lands  have  been  under  the 
absolute  jurisdiction  and  control  of  the  United  States. 
However,  Public  Law  280  has  granted  limited  jurisdiction 

to  a number  of  states.  Also,  State  authority  to  regulate 
the  use  of  Indian  reservation  land  has  generally  been  limited 
to  activities  which  present  potential  health  and  safety  haz- 
ards off  the  reservation.  Even  so,  State  land  use  restric- 
tions which  are  contrary  to  any  Federal  treaty,  agreement, 
or  statute  dealing  with  Indian  lands  are  inapplicable.  Few 
State  and  local  laws  have  been  found  to  be  applicable  to 
Indian  reservations,  when  considered  on  a case-by-case  basis. 

3.8.5  Local  Constraints  Upon  Federally-Owned  Lands 

237.  Local  governments,  as  an  extension  of  the  state, 
are  typically  granted  the  same  jurisdiction  over  public  lands 
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as  is  the  state.  Where  the  Federal  Government  exercises  ex- 
clusive jurisdiction  over  public  lands,  subsequent  local 
laws  are  held  inapplicable.  However,  current  local  ordin- 
ances are  generally  applicable  to  this  land  until  abrogated 
by  Congress.  Federal  lands  which  are  within  State  juris- 
diction are,  for  the  most  part,  subject  to  local  ordinances. 

3.8.6  Local  Constraints  Imposed  on  State-Owned  Lands 

238.  It  has  been  historically  held  that  a local  govern- 
ment, such  as  a municipality,  does  not  have  the  power  to 
restrict  the  functions  of  a superior  governmental  unit  such 
as  the  state.  Where  a municipality's  power  to  zone  arises 
from  a delegation  of  the  State's  police  power,  the  state  has 
the  power  to  limit  the  municipality's  use  of  zoning  power  on 
State  lands.  However,  a number  of  Courts  have  expressed  con- 
ern  that  this  will  unjustly  upset  a local  government's  overall 
land  use  plan.  Rather  than  simply  declaring  the  state  immune 
to  local  regulations,  the  courts  have  applied  a balancing-of- 
interests  test.  The  court  will  look  to  the  interests  on  both 
sides  to  determine  which  governmental  interest  should  take 
precedence.  In  the  future,  this  may  force  the  state  to  give 
more  consideration  to  local  development  plans. 

3.8.7  State  Control  Over  Locally-Owned  Lands 

239.  Local  governments  derive  their  authority  from 
State  government.  As  such,  lands  owned  by  local  authorities 
are,  in  essence,  owned  by  the  state,  but  are  placed  under 
local  jurisdiction.  This  allows  the  state  to  require  that 
State  land  use  restrictions  be  applied  to  locally-owned  lands. 
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3.9  SUMMARY  OF  CONSTRAINTS  BY  TYPE  OF  USE 

3.9.1  Types  of  Uses  Constrained  by  Federal  Laws 

240.  Federal  lav/s  will  generally  not  directly  impact 
land  uses  of  DMCAs . They  contain  no  specific  restrictions 
on  a particular  type  of  use.  The  major  Federal  acts  which 
do  impact  land  uses  of  DMCAs  are  the  Coastal  Zone  Management 
Act  of  1972,  the  National  Environmental  Policy  Act,  the 
Federal  Water  Pollution  Control  Act  Amendments  of  1972,  the 
Endangered  Species  Act  of  1973,  and  the  Fish  and  Wildlife 
Coordination  Act.  Some  of  the  above  Acts  have  influenced 
State  legislation,  while  others  have  placed  a direct  require- 
ment on  dredging  projects;  but  none  specifically  address 
particular  types  of  uses.  Others,  like  the  Wild  and  Scenic 
Rivers  Act,  tend  to  restrict  all  uses  within  protected  areas. 

3.9.2  Types  of  Uses  Constrained  by  State  Laws 

241.  The  State  laws  which  constrain  uses  that  can  be 
made  of  DMCAs  are  generally  equally  restrictive  with  other 
types  of  land  in  the  same  location.  There  are  exceptions 
to  this  generality  (e.g.,  a DMCA  and  State  waterbottom  may 
be  restricted  to  public  use  only) , but  most  of  the  laws 
described  here  are  designed  to  stop  any  intensive  land  uses 
in  sensitive  areas.  Table  2 presents  the  types  of  uses 
encouraged  or  discouraged  by  constraints  present  in  Cali- 
fornia law  and  the  physical  area  in  which  the  constraints 
apply.  Table  2 was  extracted  from  information  presented  on 
the  California  matrix.  Similar  information  for  the  states 
included  in  this  study  is  listed  on  the  matrix  of  each 
State  (Appendix  C ) . California's  laws  and  related  restric- 
tions on  land  uses  are  typical  of  most  of  the  states  with 
similar  laws  and  the  following  discussion  based  on  California 
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law  would  generally  apply  to  these  other  states.  As  indi- 
cated by  Table  2,  State  land  use  laws  are  basically  restric- 
tive and  are  designed  to  preserve  lands  in  a natural  or 
aesthetically  pleasing  state,  to  provide  lands  for  public 
use  to  protect  against  environmental  degradation,  or  to 
minimize  damage  from  floods.  The  following  four  categories 
of  California  law  tend  to  restrict  land  use  so  that  the  land 
is  kept  in  its  natural  condition; 

a.  Wetlands  protection  acts; 

b.  wild  & scenic  river  system  acts; 

c.  wildlands  protection  acts;  and 

d.  fish  & game  habitation  protection  acts. 

Six  of  the  nine  categories  of  laws  presented  in  Table  2 
contain  provisions  which  encourage  recreational,  open  space, 
or  agricultural  land  use,  or  maintain  the  land  in  a natu- 
ral condition.  The  three  categories  which  are  not  included 
above  are  environmental  impact  assessment  laws,  State 

land  use  and  land  use  planning  laws,  and  floodplain  protec- 
tion laws.  These  laws  are  obviously  not  designed  to  prevent 
specific  restrictions.  Environmental  impact  assessment  laws 
will  restrict  any  type  of  use  which  will  cause  significant 
environmental  impacts;  State  land  use  and  land  use  planning 
laws  provide  the  mechanism  to  incorporate  all  uses  into  an 
overall  law;  and  floodplain  protection  laws  restrict  all 
uses  which  entail  danger  to  life  or  property  from  flooding 
or  which  increase  flood  levels.  More  specific  restrictions 
on  land  use  posed  by  floodplain  laws  at  the  local  level 
are  discussed  in  the  city  and  county  constraints  section 
of  this  report  (Section  3.5.5).  Some  State  land  use  and  land 
use  planning  laws  contain  more  restrictive  provisions  than 
are  found  in  California  law.  Maryland  and  Florida,  for 
example,  have  land  use  laws  which  authorize  restrictions 
on  uses  in  "areas  of  critical  State  concern".  These  are 
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typically  wilderness  or  other  undeveloped  areas  which  are 
wildlife  habitats  or  provide  recreational  opportunities  for 
residents  of  the  state.  Once  an  area  is  designated  as 
critical,  the  use  allowed  will  generally  be  very  restric- 
tive. 

242.  Coastal  zone  management  acts  are  among  the  more 
frequently  encountered  State  laws  in  many  Corps  Districts. 

These  Acts  generally  require  a land  use  plan  in  the  coastal 
areas  which  provides  for  most  types  of  uses,  but  certain 
uses  are  encouraged  by  the  language  of  the  act.  California's 
Coastal  Act  is  typical  of  other  State  coastal  acts  in  that 
it  encourages  uses  which  provide  public  access  to  beaches 
and  recreation  areas.  It  also  gives  priority  to  uses  that 
are  water-dependent. 

243.  In  summary,  the  State  laws  tend  to  restrict 
any  intensive  land  use.  The  Corps  dredging  activity  and 
DMCA  placement  will  often  be  in  geographical  areas  control- 
led by  these  state  laws  and  they  will  often  restrict  end 
uses  of  DMCAs  to  open  space,  recreation,  or  other  low 
intensity  uses.  However,  water- dependent  commercial  uses 
of  a DMCA  will  usually  be  encouraged.  Uses  which  tend  to 
maintain  or  restore  the  natural  contours  of  the  water's  edge, 

preserve  other  ecological  amenities,  and  which  will  benefit  t > 

the  area,  provide  an  excellent  opportunity  for  productive 
DMCA  management. 

* ► ! 

3.9.3  Types  of  Uses  Constrained  by  City  and  County 

Ordinances 

244.  City  and  county  ordinances  impacting  land  uses 
of  DMCAs  are  basically  the  zoning  laws  and  building  codes. 

Incorporated  into  the  zoning  ordinances  are  floodplain 
restrictions  and  shoreline  or  water  area  restrictions. 

__  , l 

Zoning  ordinances  are  often  enacted  pursuant  to  a land  use 
plan  for  the  area.  Specific  types  of  land  uses  restricted 
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or  allowed  are  contained  in  the  zoning  for  each  city  and 
county  jurisdiction.  Development  or  construction  of  a 
site  is  regulated  by  the  building  codes.  The  city  or 
county  constraints  on  land  uses  of  DMCAs  are  then 
directed  at  particular  uses;  they  encompass  all  such  uses 
and  each  city  or  county  ordinance  or  plan  would  have  to  be 
consulted  to  determine  the  types  of  uses  constrained  for 
a given  area. 

3.9.4  Types  of  Uses  Constrained  by  Port  Districts 

245.  Port  districts  will  often  have  limited  author- 
ity over  land  use  in  their  area  of  jurisdiction.  Their 
enabling  acts  sometimes  limit  their  ability  to  use  land  for 
purposes  that  are  not  port-  or  water-related.  This  restric- 
tion, however,  is  usually  very  weak  in  that  many  uses  can 
be  port-  or  water-related.  Some  districts  have  total  dis- 
cretion on  the  type  of  use  to  be  made  of  port  land  and 
decide  appropriate  use  on  a case-by-case  basis.  Others  have 
developed  port  land  use  plans  which  include  a wide  range  of 
uses.  Many  are  subject  to  local  government  land  use  plan- 
ning and  related  zoning.  The  information  received  from  port 
districts  indicated  that  a typical  zoning  statute  zoned  the 
port  area  for  commercial  and/or  industrial  use.  Port  plans 
also  included  an  emphasis  on  commercial  and  industrial  uses. 


PART  IV:  FINDINGS,  CONCLUSIONS,  AND  RECOMMENDATIONS 


4.1  FINDINGS 

246.  Land  use  controls  affecting  development  of 
dredged  material  containment  areas  can  be  classified  into 
two  levels  of  stringency:  (1)  general  laws  and  procedures 
which  all  government  agencies  will  possess;  and  (2)  special 
laws  and  programs  which  only  a few  State  and  local  juris- 
dictions will  have  adopted,  which  are  superimposed  over  the 
first  level  and  which  will  apply  to  all  uses  in  specified 
areas.  Federal  laws  for  the  most  part  have  no  direct  con- 
trol over  land  use,  except  for  their  control  over  Federally 
owned  lands . 

4.1.1  Summary  of  Land  Use  Controls  - General  Laws  and 

Procedures 

247 . The  research  reported  upon  in  this  document 
indicates  that  most  development  of  dredged  material  contain- 
ment areas  would  have  to  meet  local  building  codes , zoning 
ordinances,  and  be  in  harmony  with  an  adopted  general  plan 
or  port  master  plan.  Variances,  under  special  use  permits, 
can  be  approved  if  the  use  is  reasonable. 

248.  If  development  occurs  within  a port  district, 
approval  by  the  port  commissioners  would  be  necessary.  If 
development  occurs  outside  the  port  district,  then  city, 
county  or  State  approval  would  be  necessary. 

249.  Depending  upon  the  locale,  the  procedures  and 
agency  responsibilities,  with  which  the  developer  must  deal, 
vary  greatly.  This  relates  directly  to  the  types  of  land 
use  controls  which  are  encouraged.  To  illustrate  this  point, 
compare  the  State  of  Washington  with  the  State  of  Louisiana. 
In  the  State  of  Washington,  six  to  eight  State  agencies, 

two  to  three  local  governments  and  the  local  port  district 
may  play  a role  in  land  use  control.  In  addition,  there  are 
several  State  laws  which  govern  and  apply  to  special  circum- 
stances. In  the  State  of  Louisiana,  as  of  this  writing, 


compliance  with  building  codes  and  zoning  ordinances  and 
approval  by  the  local  authority  (either  the  port  commissioner, 
city  or  parish)  is  required.  Other  than  these  local  agencies, 
there  is  very  little  involvement  by  State  agencies.  Indivi- 
dual states  should  be  consulted  to  ascertain  the  levels  and 
degrees  of  agency  responsibilities. 

4.1.2  Sunmiary  of  Land  Use  Controls  - Special  Laws 

and  Programs 

250.  Within  this  category  are  laws  which  address  cri- 
tical areas  of  environmental  concern  and  those  which  view 
the  ecological  system  as  a whole.  Acts  that  afford  scenic 
river  protection  deal  with  waters  identified  as  having  unique 
qualities  and  direct  that  these  waters  be  protected  through 
regulations  set  in  place.  Floodplain  management  enactments 
have  included  broad  State  and  local  powers  to  ban  any  new 
development  in  a flood  way,  partly  to  reduce  damage  to  pro- 
perty and  partly  to  provide  areas  in  which  the  water  table 
may  be  recharged. 

251.  Special  programs  have  been  identified  as  encom- 
passing coastal  zone  management  programs,  shoreline  preser- 
vation acts  and  local  coastal  management  programs.  These 
programs  view  development  as  it  impacts  the  total  ecosystem. 
Generally,  the  programs  include  all  new  development  which 
would  occur  within  the  program's  jurisdiction.  They  usually 
do  not  expressly  address  dredged  material  containment  areas 
created  within  the  purview  of  a coastal  or  shoreline  manage- 
ment program  or  floodway  management  plan  would  be  regulated 
by  these  acts. 

252.  Governmental  agencies  that  have  been  exempt  from 
coastal  programs  are  few.  However,  the  State  of  California 
has  expressly  exempted  the  San  Francisco  Bay  Area  from  the 
California  Coastal  Act;  the  State  established  the  San  Fran- 
cisco Bay  Conservation  and  Development  Commission  (BCDC) . 

The  BCDC  serves  as  the  lead  regulatory  agency  where  all 
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development  occurs  within  the  Bay  area  is  approved  or 
disapproved.  The  BCDC  has  adopted  a Bay  area  master  plan 
that  addressed  both  environmental  and  socio-economic  con- 
cerns of  the  area;  development  must  be  in  accord  with  the 
adopted  master  plan. 

253.  Prior  to  undertaking  any  dredging  activity,  the 
subject  of  future  land  use  must  be  addressed  in  relation  to 
the  governing  agency's  adopted  master  plan  or  coastal  manage- 
ment program.  Where  the  emphasis  is  placed  on  ultimate  use 
of  land,  approval  of  the  dredge  and  fill  operation  is  usually 
withheld  until  agreement  is  reached  on  the  use  that  will  be 
made  of  the  land. 

254.  Where  various  laws,  procedures  and  governmental 
agencies  impact  a dredged  material  containment  area  and  its 
proposed  land  uses,  several  recommendations  are  offered. 

255.  In  states  which  involve  several  independent  states 
agencies  to  participate  in  the  permit  process  for  new  land 
uses,  it  would  be  beneficial  to  the  sponsor  for  one  lead 
agency,  and  a master  application  to  be  incorporated  into  the 
process.  This  procedure  is  already  in  place  in  the  State  of 
Washington.  In  Washington  when  a development  is  proposed 
within  the  state  and  the  permit  must  be  reviewed  by  several 
State  agencies,  a lead  agency  administers  a master  applica- 
tion file  of  the  client.  The  Washington  law  is  discussed 
further  in  Section  4.4.3.  A process  such  as  this  would  be 
useful  in  states  where  there  are  a number  of  agencies  and 
laws  involved. 

256.  The  Corps  of  Engineers  can  also  benefit  from 
effective  liaison  with  Federal  and  State  agencies,  local 
government  and  port  districts  who  have,  or  who  are  in  the 
process  of  preparing,  a coastal  zone  management  program  or 
master  area  plan.  This  would  assist  in  ensuring  that  dredged 
material  containment  areas  are  specifically  addressed  and 
that  appropriate  areas  are  designated  on  the  plan  as  future 
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dredged  material  containment  sites.  As  the  State  of  Louisi- 
ana is  beginning  its  program,  it  would  be  beneficial  to 
the  Corps  to  have  its  concerns  specifically  addressed  in 
the  early  stages  of  development  of  new  environmental  manage- 
ment programs . 

257.  In  selecting  sites  for  a dredged  material  con- 
tainment area,  sites  should  be  disregarded  that  are  within 
the  jurisdiction  of  special  environmental  control  districts 

or  in  areas  defined  as  "critical  ecological  areas  of  concern", 
or  "flood  prone".  These  sites  come  under  the  most  severe 
regulations  designed  to  guard  against  any  disruption  of  the 
values  that  the  new  law  intends  to  protect.  It  will  become 
increasingly  difficult  to  gain  approval  of  a development 
within  these  areas. 

A. 1.3  Summary  of  Principal  Conditions  Affecting  the 

Complexity  of  Achieving  Beneficial  DMCA  Land  Use 

258.  There  are  a number  of  conditions  that  affect  the 
complexity  and  cost  of  specifying  DMCA  land  use. 

259.  New  projects  are  normally  initiated  in  response 
to  a local  desire  for  the  project,  and  specifying  a use  of 
the  DMCA  under  these  conditions  may  be  much  less  of  a problem 
than  obtaining  an  agreement  for  use  of  land  created  by  future 
maintenance  dredging.  Since  local  land  use  decisionmaking 
procedures  are  largely  discretionary,  support  for  a dredging 
project  can  be  most  easily  coupled  with  a specification  for 
the  use  of  the  DMCA  at  the  time  of  project  initiation.  When 

a proposed  use  is  first  suggested,  local  officials  have  almost 
unlimited  discretion  (within  State-imposed  constraints)  with 
respect  to  the  approval  or  disapproval  of  the  use  that  is  pro- 
posed. When  no  use  is  designated  for  the  new  land  at  the  time 
the  DMCA  was  first  designated,  the  range  of  possible  uses  may 
be  limited  by  subsequent  changes  in  the  attitude  of  the  body 
politic . 
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260.  As  has  been  shown  in  the  preceding  chapters, 
the  ability  to  effectively  use  DMCA  land  is  impeded  by  the 
extent  to  which  multiple  agency  approval  is  required.  The 
multiple  agency  approvals  that  are  required  of  proposed  uses 
of  older  DMCAs  (in  communities  where  there  is  no  use  desig- 
nated) can  make  the  processing  of  an  application  such  a 
formidable  risk  that  developers  may  be  unwilling  to  take  the 
trouble  to  apply. 

261.  Future  effective  use  of  land  from  DMCAs  is,  to 
a large  extent,  dependent  on  the  degree  to  which  plans, 
under  a variety  of  State,  Federal,  and  local  agency  planning 
groups,  have  anticipated  the  creation  of  DMCAs.  The  earlier 
a DMCA  is  incorporated  into  State  and  local  plans,  the  less 
likely  it  is  to  encounter  future  environmental  laws. 

262.  Fears  of  challenges  to  the  adequacy  of  environ- 
mental impact  statements  dealing  with  dredge-filled  lands 
have  the  potential  for  delaying  land  use  decisions.  The 
result  is  that  it  is  perceived  to  be  easier  to  defer  or  delay 
the  decision  than  attempt  to  prepare  the  environmental  assess- 
ment necessary  to  support  the  land  use  decision.  However,  an 
environmental  assessment  will  ultimately  be  needed,  thus 

DMCA  purposes  would  be  better  served  by  initially  providing 
an  in-depth  environmental  impact  statement. 


i 
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4.2  MAJOR  TRENDS  IN  LEGISLATION  AFFECTING  DMCA 

IMPLEMENTATION  » 

4.2.1  Federal  Land  Use  Laws 

263.  Federal  involvement  in  land  use  is  not  as  wide- 
spread as  in  other  regulatory  bodies.  The  primary  trends  in 
Federal  regulations  affecting  land  use  are: 

a.  Increasing  Federal  control  over  land  use 

regulations ; 

L.  restrictions  on  uses  affecting  navigable  water; 

c.  protection  and  restriction  on  land  use  in  flood 

hazard  areas . 

264.  Land  use  has  historically  been  under  the  control 
of  the  State  and  local  governments.  While  local  control  re- 
mains intact  for  the  most  part,  the  study  group  finds  a 
general  trend  in  Federal  regulations  and  legislation  which 
shows  a recent  interest  in  land  use  control.  The  Federal 
involvement  lies  primarily  in  a purely  advisory  authority. 

This  has  transpired  from  the  growing  concern  for  the  pre- 
servation of  the  Nation's  finite  resources,  and  the  relative 
density  of  urban  lands.  Federal  government  recommendations 
or  policies  for  land  use  are  filtered  down  to  the  State  and 
local  jurisdictions  in  the  form  of  laws.  The  Federal  govern- 
ment then  requires  permits  which  require  compliance  of  Federal 
policy.  Requirements  like  this  give  the  Federal  government 

a tangential  involvement  in  land  use  control;  and  such  legis- 
lation continues  to  be  enacted. 

265.  Another  trend  in  Federal  land  use  control  is  the 
restriction  on  construction  on  and  obstruction  of  the  United 
States  navigable  waters.  The  reason  for  this  is  the  need  to 
keep  navigable  waters  open  to  allow  the  vessels  of  commerce 
free  and  clear  access  fo  cities  and  ports  connected  by  the 
nation's  waterways.  Despite  the  fact  that  the  first  river 
and  harbor  protection  act  was  passed  in  1899  (33  U.S.C. 
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Sections  401-413) , there  have  been  several  acts  passed  re- 
cently which  amend  and  modify  the  original  act.  This  shows 
a continuing  concern  of  the  Federal  legislature  with  the  need 
to  protect  these  regions.  It  is  likely  that  there  will  be 
more  legislation  in  this  area  because  of  the  sedimentary  and 
erosion  characteristics  of  waterways  which  require  constant 
upkeep.  This  type  of  Federal  land  use  control  is  not  likely 
to  severely  constrain  DMCA  because  the  agency  responsible  for 
overseeing  construction  on  navigable  waters  is  the  Corps  of 
Engineers.  Instead,  the  Corps  of  Engineers'  planners  will 
be  able  to  suggest  DMCA  implementation  in  waterways  construc- 
tion and  condition  permits  for  construction  on  the  promise 
to  use  DMCAs  if  necessary. 

266.  As  discussed  on  several  occasions  in  the  report, 
the  National  Flood  Insurance  Act  of  1968  (Pub.  L.  No.  90-448) 
has  made  low-cost  flood  insurance  available  to  State  and  local 
jurisdictions  if  they  adopt  floodplain  management  programs  de- 
signed to  protect  flood  prone  areas  from  unusual  damage.  The 
programs  adopted  by  State  and  local  jurisdictions  place  restric- 
tions on  development  and  construction  in  these  areas  with  which 
planners  of  DMCAs  must  comply.  This  is  another  example  of  the 
tangential  effect  of  Federal  legislation  on  DMCAs  which  would 
affect  implementation,  site  selection  and  use. 

4.2.2  Federal  Environmental  Protection  Laws 

267.  Federal  environmental  protection  laws  have  the  same 
secondary  effect  on  productive  land  uses  as  Federal  land  use 
laws.  The  general  trend  in  this  area  is  that  the  Federal  regu- 
lation is  advisory  legislation  which  sets  guidelines  for  en- 
vironmental protection  and  resource  conservation.  The  Federal 
laws  preempt  State  and  local  laws  where  there  is  a conflict. 

The  passage  of  the  National  Environmental  Policy  Act  (Pub,  L. 

No.  91-190)  and  the  Environmental  Quality  Improvement  Act 
(Pub.  L.  No.  91-224)  has  enabled  the  Federal  government  to 
establish  a national  policy  of  environmental  protection, 
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require  Federal,  State  and  local  agencies  include  this  policy 
in  their  activities  which  affect  environmentally  sensitive 
areas,  and  to  monitor  such  activities  to  insure  compliance. 

The  major  trends  in  Federal  legislation  and  regulations  are: 

a.  Systems  of  permits  and  reviews  to  insure 
compatability  with  Federal  laws; 

b.  coastal  protection; 

c.  water  quality  conservation; 

d.  protection  of  wild  and  scenic  areas  and  habitats. 

268.  As  the  quantity  of  Federal  environmental  regulation 
increases,  it  becomes  harder  and  harder  to  insure  compliance 
with  Federal  standards.  With  increasing  regularity,  there  is 

a trend  at  the  Federal  level  to  require  a permit  for  activities 
which  endanger  or  threaten  areas  of  environmental  concern, 
Application  for  the  permit  is  made  to  the  administrator  of 
the  law  which  regulates  the  particular  environmental  area. 

The  application  is  generally  required  to  contain:  a)  the 
proposed  statement  of  work,  b)  the  anticipated  environmental 
impact,  and  c)  the  proposed  methods  of  dealing  with  the  en- 
vironmental problem.  The  activity  is  monitored  by  the  appro- 
priate administrator  who  is  often  aided  by  another  agency, 
such  as  the  Environmental  Protection  Agency,  for  example,  if 
the  activity  concerns  pollutants  of  any  kind. 

269.  Coastal  protection  regulations  have  been  enacted 
to  encourage  states  to  make  productive  use  of  their  coastal 
areas.  The  purpose  of  identifying  coastal  regulation  is  not 
merely  to  mention  the  fact  of  their  enactment.  The  trend  in 
this  area  is  rather  to  illuminate  the  fact  that  since  its 
passage  in  1972,  Public  Law  Number  92-583  has  caused  the 
establishment  of  almost  15  State  coastal  zone  management  acts 
(Illinois  will  enact  such  ;>  law) . 

270.  Another  trend  in  Federal  laws  is  aimed  at  the 
protection  of  water  quality.  Continued  water  pollution  and 
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identification  of  the  finite  nature  of  water  and  water  re- 
sources has  caused  alarm  among  the  environmentalists.  The 
legislation  in  this  area  is  aimed  at  preventing  unrestricted 
discharge  into  the  Nation’s  inland  and  territorial  waters. 

Any  activity  which  affects  water  or  water  quality  is  subject 
to  strict  scrutiny  by  the  administrators  of  Federal  water 
quality  control  acts.  There  is  an  increasing  tendency  to  stay 
away  from  open  water  disposal  of  any  kind.  This  is  reflected 
in  the  severity  of  guidelines  regulating  such  disposal  and  the 
punishments  for  failure  to  comply. 

271.  An  established  trend  in  Federal  legislation  and 
regulations  is  aimed  toward  the  protection  of  wild  and  scenic 
areas  and  habitats.  Restrictions  on  the  uses  of  these  environ- 
mentally sensitive  areas  reflect  the  desire  to  preserve  the 
remaining  parts  of  these  areas  in  their  natural  state.  In 
addition  to  preservation  of  the  land,  the  intent  of  this  type 
of  legislation  is  to  protect  the  species  thereon  which  are 
in  danger  of  extinction.  This  trend  of  Federal  legislation, 
although  prevalent,  is  not  felt  to  be  of  primary  concern  for 
this  study.  Except  for  preserving  a river  or  waterway  in  a 
navigable  condition,  there  is  not  a lot  of  dredging  activi- 
ties which  would  need  to  be  conducted  in  these  areas . 

272.  Two  laws  within  the  scope  of  this  trend  contain 
provisions  which  give  the  Federal  government  and  its  agencies 
the  exclusive  right  to  control  land.  The  Fish  and  Wildlife 
Coordination  Act  (Pub.  L.  No.  85-624)  provides  for  Federal 
acquisition  of  land  when  necessary  to  protect  and  conserve 
the  interests  of  an  endangered  species.  The  Wild  and  Scenic 
Rivers  Act  (Pub.  L.  No.  94-486)  establishes  a zone  of  protec- 
tion around  designated  rivers.  It  is  possible  that  Federal 
acquisition  of  coastal  lands  or  some  other  endangered  environ- 
ment might  take  place  in  the  future  if  the  administrator  of 
the  respective  areas  felt  there  was  a lack  of  proper  management 
by  State  or  local  authorities. 
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A. 2. 3 State  Land  Use  Laws 

273.  The  major  trends  in  State  land  use  laws  may  be 
classified  into  three  general  areas. 

a.  State  control  over  land  use  regulation; 

b.  restrictions  in  flood  prone  areas; 

c.  protection  of  existing  agricultural  and 
forest  lands. 

As  is  shown,  State  regulation  of  land  use  has  arisen  largely 
because  of  the  failure  of  local  governments  to  consider  the 
State-wide  significance  of  local  controls.  VThile  a few 
states,  notably  California,  have  only  granted  advisory 
authority  to  a State  agency  as  to  land  use,  the  trend  is 
toward  more  direct  State  control.  The  states  are  generally 
setting  aside  areas  that  are  considered  to  be  of  "critical 
State  concern"  and  place  certain  restrictions  on  the  use 
of  such  land.  They  also  may  subject  developments  that  will 
have  a "regional  impact"  to  State-imposed  restrictions.  A 
common  method  of  implementing  the  laws  is  to  adopt  a State 
development  plan  which  contains  guidelines  for  local  govern- 
ment implementation.  Although  local  governments  usually 
retain  their  land  use  regulatory  powers,  regulations  must 
conform  with  the  State  plan  and  special  consideration  given 
to  projects  having  regional  impacts.  Laws  of  this  type  pro- 
vide an  excellent  method  of  control,  whereby  the  state  can 
control  matters  having  a State-wide  affect  and  yet  local 
control  is  preserved  to  handle  the  administrative  function. 
Through  Federal  cooperation  with  the  State  and  local  agencies 
in  planning  end  uses  for  DMCAs , the  most  beneficial  use  can 
be  achieved  from  the  viewpoint  of  local  needs,  and  yet 
preserve  the  overall  state  plan. 

274.  In  response  to  recent  Federal  legislation,  states 
are  enacting  laws  which  control  land  uses  in  flood  prone 
areas.  To  receive  Federal  insurance  against  flood  damage, 
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State  laws  are  requiring  local  planning  and  zoning  designed 
to  restrict  land  uses  and  regulate  construction  in  areas 
subject  to  floods.  DMCAs  in  floodplain  areas  would  be 
subject  to  the  local  restrictions.  Because  of  the  Corps 
experience  in  dealing  with  flood  prone  areas,  local  govern- 
ments should  find  Corps  suggestions  as  to  land  uses  a 
beneficial  aid  in  floodplain  planning.  This  could  include 
not  only  land  use  planning  for  existing  land,  but  could 
include  provisions  for  productive  uses  of  DMCAs  as  well. 

275.  The  third  major  trend  in  State  land  use  control 
is  in  the  area  of  preservation  of  existing  agricultural  and 
forest  lands.  With  the  rapid  expansion  of  suburban  areas, 
farm  and  forest  acreage  has  greatly  decreased  in  many 
states.  This  has  lead  to  several  types  of  legislation 
designed  to  conserve  existing  farm  acreage.  One  method  is 
to  provide  property  tax  incentives  wherein  the  landowner 
pays  a lower  property  tax  based  on  the  crop  yield  or  stumpage 
value  of  the  property  rather  than  on  surrounding  urbanized 
land  values.  Oftentimes  land  that  benefits  from  this  tax 
advantage  is  subject  to  sale  restrictions  in  that  higher 

tax  must  be  paid  for  prior  years,  if  the  property  is  sold 
for  other  than  farm  purposes  within  a certain  time.  Although 
this  type  of  legislation  will  tend  to  slow  down  the  con- 
version from  farm  land  to  urban  use,  such  conversion  is  not 
prohibited.  Once  the  surrounding  land  values  reach  a cer- 
tain level,  it  becomes  more  feasible  to  pay  the  back  taxes 
than  to  continue  the  agricultural  use.  Thus,  this  type  of 
law  will  have  little  effect  upon  DMCA  use. 

276.  A second  method  to  preserve  farm  and  forest 
lands  is  to  create  a type  of  agricultural  or  forestry  pre- 
serve. This  may  be  accomplished  through  the  zoning  power 
or  by  the  state  acquiring  an  interest  of  some  type  whereby 
the  land  is  to  be  used  only  for  a particular  use.  The  end 
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use  of  a DMCA  on  land  in  this  category  will  generally  be 
subject  to  these  restrictions.  However,  agricultural  land 
is  generally  released  from  its  farm  restriction  as  growth 
spreads  to  the  immediate  area.  By  depositing  dredged 
material  on  land  which  is  near  to  expanding  urban  areas, 
a city  will  often  welcome  productive  land  uses  of  DMCAs 
which  add  to  the  city's  continued  growth. 

4.2.4  State  Environmental  Protection  Laws 

277 . a number  of  trends  are  developing  in  State  en- 
vironmental protection  laws.  Generally,  it  can  be  stated 
that  the  trend  is  toward  limited  but  direct  State  regulation 
of  geographical  areas  or  development  activities.  When  a State 
enacts  a law  regulating  specific  geographical  areas  this 
often  involves  the  State  taking  back  some  of  the  power 

it  has  delegated  to  local  governments.  The  State  law  has  the 
effect  of  preempting  local  planning,  and  when  the  State  enacts 
its  own  plan,  local  governments  often  have  the  task  of  im- 
plementing it. 

278.  The  main  concern  of  environmentalists  has  been 
the  protection  of  wetlands  and  wilderness  areas.  Thus,  the 
primary  thrust  of  many  environmental  laws  has  been  the  restric- 
tion of  uses  in  protected  areas.  These  laws  urge  consideration 
of  productive  versus  non-productive  land  uses  in  obtaining 
approval  of  proposed  projects.  Many  State  laws  also  encourage 
the  reuse  of  resources  whenever  possible.  This  includes  plan- 
ning guidelines  encouraging  development  in  urban  areas,  rather 
than  paving  over  farm,  wilderness,  and  forestry  lands. 

279.  Due  to  increasing  haphazard  development  around 
coastal  and  inland  wetlands  areas,  many  States  have  enacted 
laws  regulating  uses  in  these  areas.  This  type  of  law  generally 
requires  a land  use  plan  that  establishes  allowable  uses  within 
the  wetlands  area.  These  have  typically  involved  the  creation 
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of  coastal  commissions  or  similar  entities  for  planning  and 

project  approval.  The  plan  may  be  drawn  by  the  State  agency  , 

or  by  local  agencies , and  must  be  approved  by  the  State 
agency  or  legislature.  The  State  law  often  establishes  cer- 
tain land  use  priorities.  Once  approved,  the  land  uses  allowed 
in  the  wetlands  area  are  restricted  to  those  compatible  with 
the  plan,  and  development  in  the  area  generally  requires  a 
permit. 

280.  With  the  dwindling  of  wilderness  areas,  states  have 
found  it  necessary  to  enact  laws  seeking  to  protect  the  re- 
maining areas.  These  laws  are  of  two  general  types.  One  ' 

type  is  similar  to  the  Federal  Wild  and  Scenic  River  Act, 
which  seeks  to  protect  designated  rivers  in  substantially 
their  present  condition.  When  a state  designates  a river  or 
river  segment  as  protected,  it  generally  acquires  an  interest 
or  easement  in  the  area.  Land  uses  are  very  restricted  in 
such  areas.  A second  type  of  law  restricts  land  use  of  State- 
owned  land  in  designated  wild  lands  protection  areas.  These 
areas  may  be  designed  as  wild  lands,  wilderness  areas,  natural 
areas  or  historic  areas. 

281.  Another  trend  is  one  delegating  land  use  controls 
to  State  agencies  which  have  not  previously  had  such  authority. 

These  agencies  include  fish  and  game  departments  as  well  as 
water  quality  regulatory  bodies.  The  fish  and  game  depart- 
ment's primary  function  has  been  to  regulate  the  wildlife 

population  within  the  state.  However,  some  states  have  granted  l 

additional  authority  to  enjoin  land  uses  which  are  incompa- 
tible with  the  habitats  of  protected  species . Thus  a DMCA 
may  be  prevented  in  an  area  if  a species  habitat  would  be 
adversely  affected.  Water  quality  commissions,  too,  have  been 
granted  authority  to  regulate  construction  activities  in  State 
waterways  under  the  guise  of  water  quality  controls.  In  some 
states,  these  laws  may  attempt  to  regulate  Corps  dredge  and 
fill  activities. 
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282.  To  assist  in  carrying  out  the  policies  of  these 
environmental  laws,  many  states  and  local  jurisdictions  have 
followed  the  lead  of  the  National  Environmental  Policy  Act 
(NEPA) , and  have  enacted  similar  legislation  or  ordinances. 

These  laws  require  State  or  local  agencies  to  file  a report 
that  evaluates  the  environmental  impacts  of  proposed  actions 
that  may  significantly  affect  the  environment.  Many  Corps 
dredging  projects  involve  local  sponsors  who  obtain  land 
rights  necessary  to  carry  out  the  project.  These  local  spon- 
sors may  be  subject  to  the  reporting  requirements  of  a State 
or  local  law  similar  to  NEPA,  even  though  the  preparation  of 
an  environmental  impact  statement  under  NEPA  may  eliminate 
the  need  for  part  or  all  of  the  local  report.  Any  proposed 
land  use  for  a DMCA  may  be  subject  to  a listing  of  possible 
adverse  impacts  and  to  recognition  of  mitigation  measures . 

While  many  State  laws  incorporate  no  real  authority  to  stop 

a project  that  involves  adverse  impacts,  court  interpreta- 
tions of  NEPA  and  similar  State  laws  indicate  such  implied 
authority  in  the  policy  of  the  acts.  Thus,  a proposed  DMCA 
land  use  may  be  subject  to  environmental  assessment  reports 
and  may  also  be  subject  to  an  injunction  if  the  discretionary 
decision  that  follows  the  report  appears  to  ignore  the  ad- 
verse impacts. 

283.  A developing  trend  in  the  area  of  environmental  law 
is  the  recognition  that  the  ecosystem  itself  has  certain  rights; 
one  of  which  is  standing  in  court.  In  the  past,  people  could 
argue  for  an  area's  environmental  preservation  only  if  they 

had  an  economic  interest  in  the  land.  Thus,  environmental 
groups  were  precluded  from  litigating  for  an  area's  presenta- 
tion unless  members  of  the  group  had  a direct  economic  interest. 
A group's  cotnnon  environmental  concern  was  not  sufficient  to 
establish  standing  in  court.  Without  standing,  a court  would 
not  reach  a determination  of  other  issues.  A growing  number 
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of  State  courts  have  begun  to  realize  that  preservation  of 
an  area's  natural  environment  is  an  issue  which  should  be 
properly  considered.  However,  if  no  one  person  is  able 
(or  willing)  to  establish  standing  in  court,  the  environmen- 
tal issues  may  not  be  litigated  in  court.  To  overcome  this, 
states  have  allowed  environmental  groups,  as  well  as  private 
individuals,  to  raise  environmental  issues  concerning  the 
affects  of  land  development. 

4.2.5  Local  Laws 

264.  The  study  of  the  regulations  and  advances  of  city 
and  county  jurisdictions  has  revealed  several  trends  that 
permeate  this  legislation.  The  major  trends  in  the  law  are: 

a.  encouragement  of  productive  versus  non-productive 
land  uses ; 

b.  protection  of  flood  hazard  areas; 

c.  State-wide  planning  pre-empting  local  laws. 

285.  The  encouragement  of  productive  land  uses  at  the 
local  level  is  particularly  evident  in  zoning  ordinances.  At 
a minimum,  the  mere  creation  of  a zoning  ordinance  shows  a 
degree  of  concern  on  the  part  of  city  planners  to  provide  for 
a contemplated  development  pattern  throughout  the  city.  By 
vesting  power  in  a city  planner  to  review  development  proposals, 
the  local  jurisdictions  have  shown  a desire  to  create  a sound 
environment.  Many  local  jurisdictions,  in  fact,  specifically 
require  the  scrutiny  of  a development  project  to  include  a 
consideration  of  the  environmental,  social,  and  economic  effects 
of  such  construction. 

286.  Building  codes  also  include  encouragement  for  pro- 
ductive land  uses.  Most  building  codes  include  regulations  for 
landfill,  excavation,  and  grading  which  require  soil  samples 
and  drainage  as  a condition  to  granting  permits  to  conduct  such 
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activities.  This  again  illustrates  a desire  of  the  local 
jurisdictions  to  insure  a safe  and  efficient  system  of 
development  and  growth. 

287.  Another  widespread  trend  among  local  jurisdictions 
is  the  continuing  use  of  floodplain  management  programs. 

Floodplain  management  is  one  of  the  most  restrictive  regulations 
that  confront  planners  and  developers  of  DMCAs . Local  juris- 
dictions with  these  programs  regulate  all  activities  in  the 
flood  hazard  area.  As  a general  rule,  no  construction,  develop- 
ment or  land  use  can  block,  back  up  or  spread  floodwaters. 

A local  engineer  reviews  all  applications  for  land  uses  to 
determine  if  there  would  be  a flood  problem.  The  city  or 
county  must  adopt  these  requirements  as  a minimum  if  it  is  to 
qualify  for  the  insurance.  Some  local  jurisdictions  adopt  more 
stringent  regulations  as  the  need  for  them  is  felt  to  rise. 

288.  There  are  also  indications  that  State  planning  goals 
are  preempting  local  law  in  certain  areas.  This  trend  is  not 
widespread  but  it  bears  mentioning  because  of  the  fluid  nature 

of  laws,  local  laws  in  particular.  Oregon,  for  example,  recently 
adopted  a comprehensive  statewide  master  plan  which  sets  guide- 
lines for  local  authorities  to  implement. 

4.2.6  Port  District  Laws 

289.  The  major  trend  in  port  district  legislation  affecting 
the  implementation  of  DMCAs  is  the  shift  toward  state  control 
over  local  port  planning  authorities.  Traditionally,  the  land 
use  plan  in  effect  in  the  port  district  was  prepared  by  the  port 
regulatory  or  land  use  planning  authority.  Other  ports  have 
master  plans  which  regulate  land  use  within  the  district.  The 
study  group  has  found  a trend  in  port  district  regulations  to 
prepare  guidelines  pursuant  to  State  coastal  management  plans 

and  State  environmental  quality  programs.  This  shift  is  in  keeping 
with  the  growing  State  concern  of  protecting  coastal  regions. 
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4.3  TRENDS  IN  DECISIONMAKING  AND 
PLANNING  PROCEDURES  AFFECTING 
THE  COMPLEXITY  OF  LAND  USE  DECISIONS 

290.  There  are  a number  of  procedures  in  planning  and 
decisionmaking  that  will  have  both  long-  and  short-term 
effects  on  DMCA  land  use.  Some  of  the  trends  affecting 
DMCAs  are  identified  as  follows: 

4.3.1  Procedural  Simplifications  in  Environmental 

Assessments 

291.  As  experience  in  the  preparation  of  environmental 
assessment  reports  is  gained,  procedural  simplifications 
will  be  adopted  that  will  reduce  the  complexity  of  initially 
specifying  DMCA  end  use.  Several  of  these  simplifications 
are  already  underway  in  a number  of  jurisdictions,  includ- 
ing: (a)  clarification  and  definition  of  lead  agency 
requirements;  (b)  the  delimiting  of  issues  to  be  covered  and 
depth  of  treatment  needed  in  order  to  optimize  the  utility 

of  the  information  produced;  and  (c)  the  adoption  of  blanket 
or  multi-project  environmental  impact  reports,  preempting 
the  necessity  for  a special  report  and  hearings  on  every 
individual  project  that  is  planned  for  the  same  area. 

Overall,  these  trends  will  work  to  the  Corps  advantage, 
and  should  be  encouraged  in  a broad  application  to  all 
dredge  and  fill  projects. 

4.3.2  State  and  Local  Mandates  for  Greater  Specificity 

in  Land~Use  Planning  C 

292.  The  general  trend  toward  more  precise  long-term 
land  use  planning  should  prove  to  be  favorable  for  DMCA  use. 
This  belief  is  based  on  the  theory  that  land  use  uncertainty 
works  to  the  disadvantage  in  the  effective  use  of  DMCA  lands. 
It  would  be  to  the  Corps'  advantage  to  have  DMCAs  speci- 
fically dealt  with  in  these  long-term  plans.  Thus,  the  Corps 
should  urge  that  DMCAs  be  specifically  addressed  in  State 
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legislation  relating  to  planning.  The  more  detailed  the 
initial  planning  for  DMCA  use,  the  easier  it  will  be  to 
deal  with  the  individual  projects. 

4.3.3  Increased  Tendency  to  Cut  Short  Protracted 

Challenges  to  Projects 

293.  There  is  an  increasing  awareness  on  the  part 
of  elected  officials  that  protracted  debate  by  special 
interest  groups  and  analytical  studies  on  economic  and 
environmental  trade-offs  become  counterproductive  after 
a certain  point.  This  is  true,  especially  when  the 
decision  must  ultimately  be  based  on  a balancing  of  per- 
sonal values.  After  a series  of  long,  drawn-out  hearings 
the  final  decision  rests  upon  a value  judgment  balancing 
the  adverse  environmental  affects  with  the  degree  of  pub- 
lic benefit  to  be  received.  Only  in  rare  cases  vrill  a 
project  be  halted  which  is  very  beneficial  to  the  public 
unless  the  environmental  consequences  cannot  be  mitigated 
In  cases  of  this  type,  protracted  debates  only  serve  to 
pacify  the  environmentalists  and  ultimately  .delay  the 
final  completion  of  the  project. 


4.4  STRATEGIES  AND  GUIDLINES  FOR  THE 
ENCOURAGEMENT  OF  PRODUCTIVE  LAND 
USES  OF  DMCAs 

4.4.1  To  Ensure  Compability  with  Federal  Legislation 

294.  The  thrust  of  the  impact  of  Federal  legislation 
on  implementation  of  DMCAs  is  the  determination  of  national 
policy  for  environmental  control.  This  enables  the  Federal 
government  to  monitor  activities  in  areas  of  environmental 
concern.  The  national  policy  may  be  carried  out  merely 
by  mandate  of  policy  or  by  requiring  a permit  for  land  uses 
in  environmentally-sensitive  areas.  The  institution  of 
DMCAs  becomes  a little  more  difficult  in  these  latter  areas. 
It  should  be  noted  that  the  compliance  with  Federal  laws 
and  regulations  is  not  as  severe  as  with  State  and  some 
local  regulations  and  ordinances.  Compatibility  with 
Federal  legislation  can  best  be  achieved  by  surveying  every 
pertinent  law.  This  would  include  surveying  each  State 
and  local  regulation  created  pursuant  to  a Federal  mandate. 

In  order  to  avoid  repetition  of  discussion  in  other  sections, 
however,  the  general  features  of  such  enabling  legislation 
will  be  discussed.  Strategies  are  discussed  for  those 
laws  and  regulations  which  the  study  group  felt  are  most 
likely  to  be  encountered  by  the  Corps  of  Engineers. 

Coastal  Zone  Management  Act 

295.  This  Act  seeks  generally  to  encourage  State 
implementation  of  planning  and  regulatory  authority  over 
coastal  zones.  Despite  the  delegation  of  planning  and 
management  authority  to  the  states,  the  Federal  government 
maintains  a degree  of  supervision  with  a permit  program. 

296.  Cooperation  with  the  Secretary  of  the  Commerce, 
who  administers  the  Act  is  strongly  encouraged  to  assure 
comprehensive  planning  of  DMCAs.  The  result  of  such  co- 
operation has  the  added  impetus  of  providing  more  money 


for  the  development  of  coastal  areas.  Cooperation  with  the 
administrator  might  also  result  in  the  appropriation  of 
funds  by  Congress  which  are  earmarked  for  use  by  State 
coastal  planners  for  establishing  DMCAs. 

Council  on  Environmental  Quality 

297.  The  Council  on  Environmental  Quality  was  estab- 
lished by  the  National  Environmental  Policy  Act  and  staffed 
by  the  Environmental  Quality  Improvement  Act.  This  body 

is  responsible  for  the  implementation  of  a national  policy 
of  environmental  awareness  into  development  activities- 
The  acts  creating  the  Council  require  a statement  of  the 
environmental  impact  of  the  proposed  study. 

298.  The  mandates  of  the  environmental  quality  acts 
are  clear.  Any  proposed  DMCA  should  contain  a statement 

of  the  environmental  effects  of  the  dredging  operation,  site 
selection,  and  the  proposed  land  use  of  the  DMCA.  By 
including  the  environmental  effects  of  a proposed  land  use, 
the  Corps  of  Engineers  would  alleviate  the  necessity  for  an 
additional  impact  statement  at  a later  date.  This  strategy 
represents  a swing  from  traditional  environmental  assess- 
ment laws.  As  will  be  shown,  this  strategy  is  useful  in 
ensuring  compatibility  with  other  regulatory  bodies. 

Water  Quality  Laws 

299.  Several  pieces  of  Federal  legislation  address  the 
need  to  improve  and  preserve  water  quality.  The  Federal 
Water  Pollution  Control  Act  imposes  restrictions  on  disposal 
of  pollutants.  While  dredge  material,  in  general,  does  not 
consist  of  polluted  matter,  this  Act  is  highlighted  because 
of  an  important  multi-agency  strategy  that  is  open  to  the 
Corps  of  Engineers.  The  Corps  of  Engineers  is  jointly  named 
with  the  Environmental  Protection  Agency  to  conduct  research 
to  find  long-term  solutions  to  problems  of  possible  adverse 
environmental  effects  of  dredge  material  disposal.  The  Corps 
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of  Engineers  knowledge  with  respect  to  water-related 
quality  could  result  in  the  establishment  of  a dual  agency 
responsible  for  planning  land  uses  in  areas  designated  as 
having  water  quality  control  problems.  Part  of  the  planning 
could  involve  a presentation  on  the  inclusion  of  DMCA 
suggestions  for  land  use.  This  coordination  would  require 
careful  construction  of  a proposed  DMCA  facility  to  meet 
rigid  Environmental  Protection  Agency  emission  regulations. 

4.4.2  To  Ensure  Compatibility  with  State  Legislation 

300.  State  laws  and  regulations,  as  compared  to 
Federal  or  local  laws,  present  the  most  severe  constraints 
on  productive  land  uses.  States  impose  constraints  basically 
through  laws  directed  at  land  preservation  or  natural 
resource  preservation  (including  fish  and  wildlife).  They 
also  impose  impediments  to  any  land  use  through  the  amount 
of  legislation  which  gives  permitting  or  licensing  authori- 
ties to  State  agencies.  Where  several  State  agency  approvals 
are  necessary,  the  formulation  and  implementation  of  DMCA 
land  use  plans  becomes  more  difficult. 

301.  The  states  vary  considerably  in  the  number  of 
laws  enacted  which  impact  land  use  of  DMCAs  and  in  the 
severity  of  the  constraints  imposed  by  the  different  laws. 

In  order  to  comply  with  a State's  laws,  each  individual  law 
should  be  consulted.  However,  as  discussed  below,  there  are 
general  features  present  in  the  various  categories  of  laws, 
from  which  general  strategies  can  be  derived. 

State  Wetlands  Protection  Acts 

302,  Wetlands  laws  generally  require  local,  regional, 
or  State  agencies  to  formulate  a land  use  plan  that  estab- 
lishes allowable  uses  within  the  wetlands  area.  A list  of 
land  use  priorities  is  often  established,  Once  a plan  is 
formulated,  all  development  must  be  in  conformity  with  the 
plan.  Permits  are  often  required  for  all  development 
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activities.  Some  states  have  included  in  their  wetlands 
laws,  provisions  requiring  planning  for  the  creation  and 
use  of  DMCAs.  However,  the  majority  of  such  laws  contain 
no  such  provision.  In  these  cases,  Corps  strategy  should 
be  to  urge  inclusion  of  DMCAs  planning  into  the  wetlands 
plans. 

303.  As  the  laws  are  relatively  recent  and  oftentimes 
the  land  use  plans  are  still  being  developed,  there  are 
several  opportunities  for  the  Corps  to  participate  in 
planning  for  uses  of  DMCAs.  In  those  cases  where  local 
agencies  prepare  plans  under  State  mandate,  but  subject  to 
State  approval,  the  State  specifications  could  require  the 
recognition  of  the  need  for  creation  of  DMCAs  and  special 
land  uses  pertaining  thereto.  In  order  to  promote  this 
process,  the  Corps  could  provide  model  language  for  the 
specifications.  Where  the  state  has  yet  to  pass  a wetlands 
protection  act  but  such  is  being  considered,  it  would  be 
advisable  for  the  Corps  to  request  inclusion  of  specific 
language  dealing  with  DMCAs. 

3DA.  In  addition,  because  of  the  Corps  experience  in 
wetland  areas,  State  and  local  agencies  should  welcome 
technical  information  on  the  environmental  and  economic 
impact  of  alternative  DMCA  land  uses.  This  should  serve  to 
smooth  environmental  review  at  two  points;  at  the  time  of 
general  plan  adoption  and,  subsequently,  for  each  significant 
project,  as  it  is  proposed. 

305.  In  addition,  where  the  state  law  requires  a 
development  permit,  the  Corps  should  consult  the  State 
permitting  agency  for  procedures  to  be  followed.  In  order 
to  obtain  a permit  for  the  creation  of  DMCAs,  it  may  be 
necessary  to  have  planned  for  the  DMCA  end  use.  Local 
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wetlands  commissions  may  also  require  a permit  in  addition 
to  the  State  permit.  The  Corps  should  seek  to  consolidate 
its  efforts  when  two  or  more  permits  are  necessary,  by 
seeking  to  provide  enough  information  to  satisfy  the  permit 
requirements  at  all  levels. 

State  Water  Quality  Laws 

306.  Basically,  most  states  have  some  type  of  water 
quality  control  law  directed  at  discharges  into  state 
waterways,  or  at  activities  affecting  groundwater  systems. 
Any  end  use  of  a DMCA  would  need  to  comply  with  these  re- 
quirements, but  this  type  of  law  does  not  directly  impact 
land  use.  Several  states,  however,  seek  to  regulate 
construction  activities  in  State  waters,  for  the  purpose  of 
controlling  water  quality.  These  states  require  a permit 
for  such  activities. 

307.  The  Corps  strategies  in  regard  to  construction 
regulating  laws  should  be  primarily  toward  supplying 
technical  information  to  assist  in  construction  approval. 
This  information  should  specifically  address  the  particular 
water  quality  implications  of  DMCA  land  use.  Additional 
strategies  would  be  to  provide  model  language  to  the  state 
encouraging  special  planning  for  DMCAs.  Special  circum- 
stances may  argue  for  direct  financial  support  for  DMCA 
land  use  planning  through  State  water  quality  control 
agencies,  possibly  by  earmarking  an  increment  of  Level  B 
planning  grants  for  this  purpose. 

Wild  and  Scenic  River  & Wilderness  Conservation 

Laws 

300.  The  strategies  open  to  the  Corps  relative  to 
ameliorating  the  effects  of  both  these  types  of  laws  is 
very  similar.  Both  types  of  laws  allow  the  state  to  design 
areas  within  the  state  for  preservation.  The  areas  so 
designated  are  either  on  State-owned  land  or  the  state 
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acquires  an  interest  or  easement  in  the  land.  After  an 
area  is  designed  for  protection,  almost  all  uses  which 
would  alter  the  natural  condition  of  the  land  would  be 
prohibited.  Unless  DMCA  use  is  anticipated,  the  general 
prohibitions,  resulting  from  these  two  types  of  laws,  may 
effectively  rule  out  DMCA  creation.  Thus,  the  Corps' 
objective  should  be  to  ensure  that  the  land  use  provisions 
under  these  laws  do  not  indirectly  prohibit  or  frustrate 
the  creation  and  use  of  DMCAs  that  would  ultimately  be 
beneficial  to  the  environment.  This  objective  can  be 
accomplished  by  providing  technical  information  regarding 
Corps  rehabilitation  techniques.  Oftentimes,  amendments 
to  existing  legislation  may  be  needed  to  provide  for  DMCA 
creation.  Model  language  can  be  provided  to  the  various 
states,  including  provision  for  DMCA  creation  and  end  use, 
consistent  with  the  setting. 

Fish  and  Game  Laws 

309.  Some  states  have  enacted  laws  granting  authority 
to  state  fish  and  game  agencies  to  enjoin  land  uses  in- 
compatible with  preservation  of  the  habitat  of  protected 
species.  Where  state  laws  of  this  type  are  encountered, 
the  principal  strategy  should  be  to  provide  for  mitigation 
measures.  The  Corps  can  provide  both  general  and  special 
technical  information  to  assist  in  the  preparation  of 
environmental  impact  statements.  Federal  agencies  charged 
with  assisting  the  states  in  the  preservation  of  habitat 
have  developed  considerable  expertise  in  the  design  of 
mitigation  measures.  In  addition  to  mitigation  efforts, 
DMCA  end  uses  of  considerable  benefit  to  public  interests 
may  serve  to  reduce  State  opposition  to  DMCA  creation  which 
will  disturb  wildlife  habitats. 


State  Environmental  Impact  Assessment  Laws 

310.  Many  states  have  enacted  "little  NEPAs , " which 
are  similar  in  many  respects  to  the  National  Environmental 
Policy  Act.  Perhaps  the  single  most  complicating  factor 
associated  with  the  preparation  of  an  environmental  impact 
report  at  the  local  level  has  to  do  with  the  adequacy  of  the 
treatment  of  impacts.  Studies  in  the  State  of  California, 
for  example,  show  that  many  issues  are  consistently  analyzed 
at  a level  of  detail  that  has  very  little  utility  for  the 
subsequent  land-use  decision-making  process.  Conversely, 
local  governments  sometimes  have  extreme  difficulty  in 
evaluting  the  impact  of  the  technical  issues  raised,  either 
because  of  lack  of  staff  expertise  or  lack  of  funds  for 
hiring  the  expertise.  As  a direct  result  of  this  "information 
gap",  the  impact  report  is  often  challeneged  as  indaequate 
or  there  are  extensive  delays  in  processing  because  local 
staffs  are  fearful  of  the  challenge. 

311.  For  many  local  governmental  entities,  an  efficient 
treatment  of  the  impacts  associated  with  DMCA  land  use  is 
difficult.  This  is  so  because  the  DMCA  raises  many  potential 
technical  issues  not  found  in  most  other  projects.  Perhaps 
the  best  strategy  is  for  the  Corps  to  continue  to  provide 
generalized  impact  information,  as  well  as  selected 

case  studies  that  will  assist  local  government  staffs  in 
identification  and  treatment  of  key  issues. 

312,  In  cases  where  a number  of  agencies  must  share  in 
a discretionary  decision  on  the  project,  one  agency  may  be 
required  by  law  to  act  as  a lead  agency  in  the  preparation 
of  the  environmental  impact  statement.  Where  the  dis- 
cretionary decisions  are  confined  to  state  agencies,  there 
is  an  advantage  to  having  one  agency  identified  as  being 
responsible  for  the  analysis  of  impacts  associated  with  the 
creation  of  the  DMCA,  even  though  other  agencies  may  be 
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responsible  for  specialized  comments  relative  to  that 

decision.  It  appears  to  be  advantageous  to  the  state,  , 

the  private  developer,  and  the  Corps  to  have  responsibilities 
for  document  preparation  and  hearings  centralized. 

313.  In  addition  to  the  more  efficient  treatment  of 
issues  and  a centralizing  of  processing  authority,  there 

is  a third  strategy  that  may  be  employed  through  the  environ- 
mental assessment  procedure.  This  involves  the  inclusion 
of  DMCA  land  uses  as  part  of  the  assessment  dealing  with 
the  dredging  project  itself. 

314.  Environmental  impact  statements  for  NEW  channel 
projects  generally  contain  a planned  use  for  the  DMCAs 
involved,  and  the  reasons  for  this  are  easily  traced  to: 

a.  The  high  levels  of  involvement  in  new  dredge 
projects  by  all  of  the  affected  local  (and 
state)  planning  agencies,  and 

b.  the  need  that  the  Corps  has  to  quantify  all 
of  the  benefits  and  costs  associated  with 

a project  prior  to  their  request  for 
congressional  funding  action. 

315.  End  uses  are  sometimes  not  stated  at  the  request 
of  local  governments  that  still  have  several  options  open 

for  development  and  wish  to  retain  maximum  flexibility.  i 

316.  Most  environmental  impact  statements  for 
CONTINUING  dredge  operations  for  channel  maintenance  DO  NOT 
state  the  end  uses  planned  for  disposal  sites.  Often,  of 
course,  future  disposal  sites  are  not  yet  firmly  identified, 
and  even  when  they  are  known,  planning  has  not  preceeded 

to  the  point  that  an  end  use  can  be  specified. 

317.  A strategy  that  can  be  employed  to  obtain  early 
local  level  agreement  on  end  uses  of  the  DMCAs  is  to  include 
the  list  of  acceptable  end  uses  that  reflect  any  general 
zoning,  existing  uses  in  the  area,  and  environmental  concerns, 
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as  appropriate,  in  the  environmental  impact  statement  for 
the  maintenance  dredging. 

318.  While  it  is  recognized  that  the  environmental 
impact  statement  for  actual  dredge  and  fill  operations  can 
often  be  divorced  entirely  from  the  question  of  end  use  of 
a filled  DMCA,  the  two  factors  are  often  combined  when  the 
end  use  of  the  land  (a  bird  refuge  or  public  park)  is 
thought  to  ameliorate  the  interim  environmental  disturbance 
created  by  the  dredge  and  fill  operation.  The  disadvantage 
of  inserting  the  proposed  end  use  of  the  DMCA  into  an 
environmental  impact  statement  for  dredge  and  fill  is  that 
this  potentially  controversial  question  will  delay  approval 
of  the  environmental  impact  statement  and  the  commencement 
of  the  much-needed  channel  restoration  work. 

319.  The  advantage  is  that  the  total  cost  and  processing 
time  of  the  environmental  impact  statement  for  the  dredging 
and  the  approval  of  an  end  use  on  publicly-owned  land,  will 

be  reduced  by  having  both  questions  resolved  at  one  set  of 
hearings,  with  one  set  of  comments  to  be  addressed.  This,  at 
the  same  time,  clears  the  way  for  a beneficial  use  of  the 
filled  land. 

370.  A recommended  strategy  then  is  to  attempt  to 
include  in  every  channel  maintenance  environmental  impact 
statement  the  probable  uses  that  will  be  made  of  any  filled 
land.  If  it  appears  that  the  issue  of  ultimate  use  of  the 
DMCA  will  cause  an  inordinate  delay  in  processing  the 
environmental  Impact  statement,  then  the  section  dealing 
with  end  use  can  be  removed  and  processed  separately,  per- 
haps at  a much  later  date. 

321. The  ultimate  weapon  in  the  implementation  of  such 
a "combined  approval  strategy"  may  be  the  insertion  of  a 
"guaranteed  development  condition"  in  the  Rivers  and  Harbors 
Act  of  1889,  Section  10  permit  for  the  dredge  and  fill 


140 


operation.  Such  a condition  may  be  useful  in  satisfying 
local  interests  that  they  will  obtain  the  benefits  promised 
in  exchange  for  the  wetlands  or  waterbottoms  that  are 
sacrificed  for  a viable  port.  It  also  serves  to  assure  that 
the  Corps  is  not  caught  in  the  middle  by  local  interests  that 
have  quite  different  intentions  for  use  of  the  land,  after 
an  environmental  impact  statement  for  dredge  and  fill  is 
approved. 

State  Land  Use  Control  Laws 

322,  State  land  use  laws  may  have  a severe  impact 
upon  DMCA  creation  and  end  use.  State  laws  which  have  set 
aside  areas  of  critical  State  concern  and  then  place 
restrictions  upon  the  use  of  such  land,  may  have  the  effect 
of  barring  completely  DMCA  creation  in  the  area.  In  some 
cases,  the  State  agency  may  only  have  advisory  authority 

as  to  land  use  planning.  However,  DMCA  creation  may  here  be 
affected,  as  the  State  plan  will  influence  the  local  planning 
process . 

323.  Corps'  strategy  relative  to  both  of  these  State 
planning  laws  should  be  to  encourage  the  adoption  of 
specific  language  dealing  with  necessary  creation  and  end 
use  of  DMCAs  within  the  areas  of  critical  concern.  Guide- 
lines and  financial  support  for  planning  studies  may  also  be 
warranted,  and  such  guidelines  may  suggest  that  confined 
disposal  sites  for  dredged  material  be  placed  within  an  area 
of  critical  concern,  only  as  a last  resort.  Technical  in- 
formation as  to  the  Corps'  rehabilitative  techniques  should 
be  provided  to  encourage  language  favoring  DMCAs. 


Public  Land  Laws 


324.  Where  the  state  owns  the  land  that  is  used  as  a 
DMCA,  the  state  will  obviously  exercise  control  over  the 
end  use  of  such  land.  State  laws  often  direct  a priority 
of  uses  for  State-owned  land  (e.g.,  public  or  public 
recreation)  and  DMCA  use  would  be  controlled  by  this  type 
of  law  in  the  applicable  situation.  Another  type  of  law 
within  this  category,  that  could  impact  DMCA  use,  are  laws 
that  proclaim  state  ownership  of  waterbottoms  or  submerged 
lands  and  direct  use  of  such  lands  for  public  or  other 
special  purposes.  DMCA  projects  creating  fast  land  in  a 
river  or  lake  site  may  be  subject  to  such  laws.  Also 
included  in  this  category  are  laws  that  establish  a charge 
for  use  of  State-owned  bottom  materials. 

325.  In  order  to  encourage  the  most  creative  uses  of 
new  land,  guidelines  on  such  uses  may  be  issued  by  the  Corps, 
including  information  on  the  ultimate  negative  economic 
impact  of  charges  for  dredged  material  by  the  states.  A 
model  statute  dealing  with  DMCA  uses  should  define  the 
circumstances  under  which  royalties  or  severance  fees  are 
counterproductive.  Such  a statue  should  encourage  the 
acceptance  of  the  principal  that  material  from  U.S.  Govern- 
ment navigational  dredging  projects,  placed  upon  any  waterside 
or  upland  site,  is  for  a "public  purpose",  irrespective  of 
who  owns  the  site. 

Sediment  or  Erosion  Control  Laws 

326.  The  purpose  of  sediment  of  erosion  control  laws 

is  to  control  erosion  caused  by  construction  and  agricultural 
activities.  The  use  to  be  made  of  a DMCA  is  usually  not 
directly  affected  by  such  laws,  but  when  a project  may  entail 
substantial  ground  distrubance,  or  changes  in  surrounding 
draining  patterns,  the  costs  to  comply  with  State  regulations 
may  impact  the  planned  use.  Most  State  regulations 
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provide  for  permitting  systems  which  ensure  the  proper 
techniques  to  prevent  soil  erosion.  The  Corps  should  have 
no  problem  meeting  the  technical  requiements.  Thus,  the 
Corps'  only  strategy  in  regard  to  laws  of  this  type  should 
be  to  urge  legislation  which  will  provide  for  multiple 
agency  coordination. 

Floodplain  Protection  Acts 

327.  Federal  law  requires  certain  legislation  to  pro- 
vide State  control  of  land  uses  in  flood-prone  area  before 
Federal  insurance  against  flood  damage  will  be  provided. 

State  response  to  this  has  been  generally  to  require  that 
local  governments  enact  regulations  designed  to  restrict  land 
uses  in  areas  subject  to  floods.  Because  of  the  Corps' 
experience  in  working  in  flood-prone  areas,  local  governments 
should  find  Corps  suggestions  as  to  land  uses  a beneficial 
aid  in  floodplain  planning.  Guidelines  for  certain  restricted 
land  uses  on  DMCAs  in  flood-prone  areas  could  be  issued  by 
the  Corps,  for  inclusion  in  local  floodplain  zoning  ordinances 
and  for  general  land-use  planning.  The  most  effective 
strategy  appears  to  be  the  utilization  of  existing  water 
quantity/quality  planning  agencies  to  select  disposal  sites 
which  can  support  future  uses  without  increasing  the  high 
water  mark  or  a 100-year  flood  (in  an  inhabited  area). 

Agricultural  Land  Conservation  Laws 

328.  Agricultural  land  conservation  laws  have  been 
enacted  to  attempt  to  save  dwindling  farm  acreage.  One  of 
the  methods  used  establishes  agricultural  oreserves,  the 

effect  of  which  may  prohibit  DMCA  creation.  When  encountering  1 

laws  of  this  type,  the  Corps  strategy  would  be  to  assist 

states  in  recognizing  the  positive  impacts  of  necessary  DMCA 

creation.  Where  possible,  agricultural  use  of  DMCA  land  may 

be  the  only  alternative  acceptable  to  the  state. 
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4.4.3 


To  Ensure  Compability  with  Multiple  Agencies 

329.  Oftentimes,  DMCA  creation  and  land  use  require 
approval  from  a number  of  state  and  local  agencies.  These 
multiple-agency  decisions  may  involve  time-consuming  permit 
procedures  as  well  as  public  hearings.  If  these  procedures 
could  be  consolidated,  it  would  simplify  the  approval  pro- 
cess and  may  even  result  in  a reduced  cost  to  the  developer. 

330.  A number  of  state  environmental  assessment  laws 
provide  a "lead  agency"  concept.  Thus,  where  two  or  more 
agencies  are  responsible  for  a project's  environmental  impact 
report,  one  agency  is  appointed  to  serve  as  lead  agency.  The 
lead  agency  is  the  one  principally  responsible  for  carrying 
out  or  approving  the  project  and  thus  becomes  responsible 
for  the  single  environmental  impact  report. 

331.  While  lead  agency  requirements  are  incorporated  in 
some  state  laws  dealing  with  environmental  assessment  pre- 
paration, the  concept  can  be  extended  to  all  multiple-agency 
approvals  of  DMCA  creation  and  land  use.  This  may  be 
accomplished  by  special  legislation,  or  as  appropriate, 
through  the  amendment  of  any  one  of  the  categories  of  State 
law  affecting  the  agencies  that  are  normally  involved  in 
permit  approval.  While  the  lead  agency  concept  does  not 
guarantee  that  a land  use  decision  or  commitment  will  be 
made,  it  does  serve  to  simplify  the  approval  process. 

332.  The  Washington  Environmental  Coordination  Pro- 
cedures Act  is  a good  example  of  a law  which  attempts  to 
coordinate  several  permit  procedures.  The  law  makes  no  mention 
of  the  State  environmental  assessment  law.  An  ideal  co- 
ordination procedure  would  be  one  in  which  both  the  environ- 
mental assessment  procedure  and  all  permit  procedures  could 

be  combined.  However,  the  Washington  law  creates  an  optional 


144 


I 


- 


- ' y\ 


I 

\ 

\ 

I 

l 


procedure  for  centralized,  coordinated  processing  of  permit 
applications  which  State  and  local  governments  require  for 
a developer's  use  of  air,  water  and  land.  The  plan  requires 
that  a master  application,  containing  precise  information 
as  to  the  location  and  nature  of  the  project,  be  furnished 
to  the  State  coordinating  agency.  This  agency  must  submit 
copies  of  the  master  application  to  all  State  agencies 
with  a possible  interest  in  the  project.  If  an  agency  fails 
to  affirmatively  respond  that  it  has  an  interest  within 
15  days,  it  will  be  precluded  thereafter  from  enforcing  its 
regulatory  laws  upon  the  developer.  The  State  coordinating 
agency  will  then  assemble  an  applicat ion  for  every  individual 
permit  needed.  The  State  agency  will  then  return  the 
completed  applications  to  each  individual  agency,  which,  in 
turn  sends  its  final  decision  back  to  the  State  agency. 

All  agency  decisions  are  then  incorporated  into  one  document 
without  modification  and  forwarded  to  the  applicant.  If 
public  hearings  are  required  prior  to  any  final  decisions, 
these,  too,  are  coordinated  into  one  public  hearing. 

333.  Although  final  decisions  are  still  necessary  from 
each  agency,  the  procedures  are  greatly  simplified  and  the 
applicant  can  be  assured  he  has  complied  with  all  necessary 
procedures.  Corps  strategy  should  be  to  urge  that  all  states 
adopt  this  type  of  law,  including  coordination  of  environ- 
mental assessment  procedures.  A desirable  addition  would 
also  be  to  include  more  local  government  permit  agencies 
than  the  present  Washington  law  provides. 

4.4.4  To  Ensure  Compatibility  with  and  Receive  Support  from 

Local  Governments  for  the  Creation  of  New  Projects 

334.  Land  use  controls  in  local  jurisdictions  are 
generally  restrictive  because  they  reflect  local  concern  for 
development  in  the  immediate  area.  But  when  compared  with 
State  regulations,  local  zoning  ordinances  and  building  codes 
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are  more  common  and  easier  to  get  around.  This  is  generally 
true  due  to  the  fact  that  variances  are  granted  to  allow 
land  uses  outside  the  scope  of  existing  development  practices. 

However,  sidestepping  local  ordinances  does  not  promote 
support  from  local  governments.  For  this  reason,  the 
following  general  strategies  are  discussed. 

335.  One  of  the  more  restrictive  aspects  of  local 
regulation  is  floodplain  management  programs  enacted  pur- 
suant to  Federal  legislation.  Land  uses  in  flood  hazard 
areas  within  these  programs  are  severely  restricted  to 
prevent  unusual  flood  damage.  Local  planning  studies  by  the 
Corps  of  Engineers  should  include  a careful  assessment  of 
the  Federal  requirements  for  floodplain  management  since  the 
majority  of  local  programs  are  patterned  after  the  Federal 
model.  Incorporation  of  a consideration  of  flood  protection 
programs  into  DMCA  planning  guidelines  would  provide  local 
developers  with  an  excellent  model  for  any  potential  land 
use  involving  a dredge  or  fill  operation.  Another  alter- 
native, of  course,  would  be  to  focus  DMCA  planning  guide- 
lines on  the  selection  sites  which  would  support  future  uses 
wihtout  increasing  the  flood  hazard. 

336.  Local  zoning  ordinances  and  building  codes  are  the 

t 

most  direct  and  probably  the  most  prevalent  impacts  on  DMCAs 
within  the  local  jurisdiction.  However,  this  impact  is  not 
as  inhibiting  as  the  State  enabling  legislation.  As 
mentioned,  the  State  laws  define  the  limits  of  local  authority 

I 

to  control  land  uses.  Again,  local  support  for  new  land 
uses,  including  future  uses  on  DMCAs,  is  still  a strategy 
open  to  Corps  of  Engineer  planners.  Planning  guidelines 
which  consider  model  legislation  such  as  discussed  in 
Section  3.5  will  demonstrate  an  awareness  of  local  land  use 
concerns  which  should  win  favor  among  local  planners. 
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The  Corps  of  Engineers  would  be  better  suited  in  these  cases 
to  supply  the  needed  technical  information. 

4.4.5  Special  Strategies  and  Guidelines  in  Planning 

Uses  for  DMCAs 

337.  The  majority  of  laws  and  regulations  encountered 
on  the  state  and  local  level  fail  to  make  specific  mention 
of  DMCAs,  although  the  laws  by  their  very  nature  do  regulate 
the  creation  and  use  of  DMCAs.  Because  of  the  special  nature 
of  DMCA  land,  adequate  consideration  of  the  uses  of  such 
land  is  often  not  provided  for  in  existing  legislation.  It 
would  be  to  the  Corps  advantage  to  fund  or  promote  special 
planning  studies,  whereby  State  and  local  bodies  will  become 
aware  of  the  need  for  DMCA  provisions.  The  studies  should 
emphasize  the  public  need  for  DMCA  creation  and  the  beneficial 
uses  which  can  be  put  to  such  land.  Rather  than  prohibiting 
DMCA  creation  in  certain  areas,  laws  should  be  rewritten  to 
provide  planned  DMCA  sites  where  the  most  public  benefit  can 
be  gained. 

338.  In  addition  to  planning  studies,  the  Corps  can 
provide  guidelines  drawn  up  to  provide  sufficient  recognition 
for  DMCA  creation  and  use.  These  guidelines,  if  properly 
written  to  achieve  a proper  balance  between  Corps  feasibility 
studies  and  public  interest  group  desires,  should  help  to 
reduce  adverse  pressures  against  DMCA  creation  and  use. 

339.  Formulation  of  a use  or  category  of  uses  prior 

to  commencement  of  dredging  operations  should  serve  to  reduce 
delays  encountered  in  the  final  land  use  permit  procedures. 

If  the  proposed  uses  are  welcomed  by  the  local  community  or 
are  consistent  with  state  planning,  this  should  help  to 
undangle  and  increase  the  efficiency  along  the  administrative 
processes . 
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Georgia  Natural  Areas  Council  Act,  Ga.  Code  Ann.  Section 
43-1201  et  seq.  (1969). 

Heritage  Trust  Act,  Ga.  Code  Ann.  Section  43-2301  et  seq. 
(1975). 

Endangered  Wildlife  Act,  Ga.  Code  Ann.  Section  43-2101 
et  seq.  (1973) . 

State  Planning  Commission  Law,  Ga.  Code  Ann.  Section  40-2122 
et  seq.  (1959). 

Soil  & Water  Conservation  Districts  Law,  Ga.  Code  Ann. 
Section  5-1801  et  seq.  (1973). 

Erosion  and  Sedimentation  Act,  Ga.  Code  Ann.  Section  5- 2301a 
et  seq.  (1975). 
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Illinois 


Illinois  Coastal  Zone  Management  Program,  Preliminary 
Draft,  November  1976. 

Regulation  of  Rivers,  Lakes  and  Streams,  111.  Rev.  Stat. 
ch.  19  Section  65  (1973). 

Wild  or  Scenic  Rivers,  111.  Rev.  Stat.  ch.  105  Sections 
492,  493  (1969). 

Conservation  District  Act,  111.  Rev.  Stat.  ch.  57  1/2 
Section  101  et  seq.  (1971). 

State  Parks,  111.  Rev.  Stat.  ch.  105  Section  465  et  seq. 
(1965). 

Regulation  of  Rivers,  Lakes  and  Streams,  111.  Rev.  Stat. 
ch.  19  Section  71  (1973) . 

Soil  and  Water  Conservation  District  Law,  111.  Rev.  Stat. 
ch.  5 Section  106  et  seq.  (1972). 

Flood  Plain  Law,  111.  Rev.  Stat.  ch.  19  Section  65f  (1975). 

Open-Space  Lands  Acquisition  Act,  111.  Rev.  Stat.  ch.  85 
Section  2101  et  seq.  (1973). 

Township  Open  Space  Act,  111.  Rev.  Stat.  ch.  139  Section 
321  et  seq.  (1975). 

Illinois  Historic  Preservation  Act,  111.  Rev.  Stat. 
ch.  139  Section  133d  1 et  seq.  (1977)  . 


Louisiana 

State  and  Local  Resources  Management  Act  of  1976,  La.  Rev. 
Stat.  Ann.  Section  213.1  et  seq.  (West  1976). 


Maryland 

Coastal  Wetlands  Act,  Md.  Nat.  Res.  Code  Ann.  Section  9-101 
et  seq.  (1970). 

Wild  and  Scenic  Rivers  Law,  Md.  Nat.  Res.  Code  Ann. 

Sections  8-401-410  (1975). 
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Maryland  (coat'd. 


1 

Wildlands  Preservation  System,  Md.  Nat.  Res.  Code  Ann. 
Section  5-1201  et  seq.  (1971). 

Environmental  Policy  Act,  Md.  Ann.  Code  art.  41  (1974). 

State  Land  Use,  Md.  Ann.  Code  art.  88c,  Sections  1-12 
(1974) . 

Sediment  Control  Law,  Md.  Nat.  Res.  Code  Ann.  Sections 
8-1101-1108  (1970). 

Agricultural  Land  Preservation  Foundation,  Md.  Agric.  Code 
Ann.  Section  2-501  et  seq.  (1975). 


Massachusetts 

Wetlands  Protection  Law,  Mass.  Ann.  Laws.  ch.  131, 

Section  40  (1972). 

Inland  Wetlands  and  Flood  Plain  Protection,  Mass.  Ann. 

Laws.  ch.  131,  Section  40a  (1968). 

Coastal  Wetlands  Protection,  Mass.  Ann.  Laws.  ch.  130, 
Section  105  (1965). 

Water  Quality  Laws,  Mass.  Gen.  Law.  Ann.  ch.  91, 

Sections  12-28  (West  1975) . 

Scenic  Rivers,  Mass.  Gen.  Law.  Ann.  ch.  21,  Section  17B 
(West  1975). 

Ocean  Sanctuary  Laws,  Mass.  Gen.  Law.  Ann.  ch.  132A, 

Sections  13-18  (West  1970-1976). 

Scenic  Mountains  Preservation,  Mass.  Gen.  Law.  Ann.  ch.  131, 
Section  39A  (West  1975). 

Conservation  and  Preservation  Restrictions,  Mass.  Gen.  Law. 
Ann.  ch.  184,  Sections  31-33  (West  1976) . 

Martha’s  Vineyard  Protection,  Mass.  Gen.  Law.  Ann.  ch.  637, 
Section  1 et  seq.  (West  1976). 

Protection  of  Fish  in  Inland  Waters,  Mass.  Gen.  Law.  Ann. 
ch.  131,  Section  42  (West  1975). 

Environmental  Impact  of  Projects  Law,  Mass.  Gen.  Law.  Ann. 
ch.  30,  Sections  61,  62  (West  1974). 

Submerged  Land  Laws,  Mass.  Gen.  Law.  Ann.  ch.  21, 

Sections  54-56  (West  1971). 
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Massachusetts  (cont'd.) 


Assessment  of  Agricultural  and  Horticultural  Land,  Mass. 
Gen.  Law.  Ann.  ch.  61A,  Sections  1-24  (West  1976). 

Anti-Snob  Zoning,  Mass.  Gen.  Law.  Ann.  ch.  40B,  Sections 
20-23  (West  1975). 

Historic  Districts  Act,  Mass.  Gen.  Law.  Ann.  ch.  40C, 
Sections  1-13  (West  1960) . 

Regional  Planning  Law,  Mass.  Gen.  Law.  Ann.  ch.  40B, 
Sections  1-19  (West  1975). 


Michigan 

i 

Inland  Lakes  and  Stream  Act,  1972  Mich.  Pub.  Acts, 

Section  34b. 

J 

Shorelands  Protection  and  Management  Act,  Mich.  Comp.  j 

Laws,  Section  281.631  et  seq.  (1971).  1 

Natural  River  Act,  Mich.  Comp.  Laws,  Section  281.761  j 

et  seq.  (1970). 

Wilderness  and  Natural  Areas  Act,  Mich.  Comp.  Laws, 

Section  322.751  et  seq.  (1972). 

Endangered  Species  Act,  Mich.  Comp.  Laws,  Section  299.221 

et  seq.  (1974) . 1 

Great  Lakes  Submerged  Lands  Act,  1955  Mich.  Pub.  Acts,  ■ 

Section  247.  f - 

Soil  Erosion  and  Sedimentation  Control  Act,  1972  Mich. 

Pub.  Acts,  Section  347.  [ 

Farmland  and  Open  Space  Preservation  Act,  Mich.  Comp.  Laws, 

Section  554.701  et  seq.  (1976).  , 


Mississippi 

Coastal  Wetlands  Protection  Law,  1973  Miss.  Laws. 

Fish,  Game  and  Bird  Protection  and  Refuges,  1971  Miss.  Laws. 

Leasing  of  Surface  and  Submerged  Lands,  Miss.  Code  Ann., 
Section  29-1-107  (1968). 

Soil  and  Water  Conservation  District  Law,  Miss.  Code  Ann. 
Section  69-27-1  et  seq.  (1974). 
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New  York 

Tidal  Wetlands  Protection  Law,  N.Y.  Envir.  Conserv.  Law 
Sections  25-0101-0602  (McKinney  1973). 

Freshwater  Wetlands  Protection  Act,  N.Y.  Envir.  Conserv. 

Law  Sections  24-0100-1303  (McKinney  1975). 

Stream  Protection  Law,  N.Y.  Envir.  Conserv.  Law 
Sections  15-0501-0515  (McKinney  1966). 

Wild,  Scenic  and  Recreational  River  System,  N.Y.  Envir. 

Conserv.  Law  Sections  15-2701-2723  (McKinney  1972). 

Protection  of  Natural  and  Man-Made  Beauty  Law,  N.Y.  Exec. 

Law  Sections  49-0101-0111  (McKinney  1972) . J 

Land  Conservation,  N.Y.  Const,  art  14,  Sections  1-4.  I 

Fish  & Wildlife  Law,  N.Y.  Envir.  Conserv.  Law  Section  j 

11-0303  et  seq.  (McKinney  1972).  1 

State  Environmental  Quality  Control  Law,  N.Y.  Envir.  Con-  j 

serv.  Law  Sections  0101-0115  (McKinney  1976) . 

Adirondack  Park  Agency,  N.Y.  Exec.  Law  Sections  27-800- 
819  (McKinney  1971) . 

Soil  Conservation  District  Law,  N.Y.  Soil  & Water  Conserv. 

Dist.  Law  Sections  3-9  (McKinney  1977). 

Floodplain  Protection  Law.  N.Y.  Envir.  Conserv.  Law  s 

Sections  36-0103-0115  (McKinney  1975) . , j 

Agricultural  District  Law,  N.Y.  Agric.  & Mkts.  Law 
Sections  25AA-300-307  (McKinney  1971) . 

Acquisition  of  Open-Space  Lands  Law,  N.Y.  Gen.  Mun.  Law  ]r\ 

Section  13-247  (McKinney  1963) . 

Local  Environmental  Management  Councils,  N.Y.  Envir. 

Conserv.  Law  Sections  47-0101  et  seq.  (McKinney  1973). 

Forest  Taxation,  N.Y.  Real  Prop.  Tax  Law  Sections  4-480a. 

(McKinney  1977) . 
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North  Carolina 


Coastal  Area  Management  Act,  N.C.  Gen.  Stat.  113A 
Section  100  et  seq.  (1973). 

Permits  to  Dredge,  N.C.  Gen.  Stat.  113  Sections  229, 

230  (1975). 

Natural  and  Scenic  Rivers  Act,  N.C.  Gen  Stat.  113A 
Section  30  et  seq.  (1973). 

North  Carolina  Land  Conservancy  Corporation,  N.C.  Gen. 
Stat.  113A  Sections  135-149  (1973). 

Land  Policy  Act,  N.C.  Gen.  Stat.  113A  Sections  150-159 
(1974) . 

State  Land  Law,  N.C.  Gen  Stat.  146  Section  6 (1959). 

Sedimentation  Pollution  Control  Act,  N.C.  Gen.  Stat. 
113A  Sections  50-71  (1973). 

Floodway  Regulation,  N.C.  Gen.  Stat.  143  Section  215.51 
et  seq.  (1973). 

Acquisition  of  Open  Space,  N.C.  Gen.  Stat.  160A 
Sections  401-410  (1971). 

Agricultural,  Horticultural  and  Forestland,  N.C.  Gen. 
Stat.  105  Section  277.2  (1975). 


Oregon 

Coastal  Zones,  Or.  Rev.  Stat.  Section  191.110  et  seq. 
(1971). 

Ocean  Shores:  State  Recreation  Areas,  Or.  Rev.  Stat. 
Section  390.605  et  seq.  (1969). 

Scenic  Waterways,  Or.  Rev.  Stat.  Section  390.805  et  seq. 
(1973). 

Natural  Areas  Preserves,  Or.  Rev.  Stat.  Section  273.562 
et  seq.  (1973). 

Comprehensive  Planning  Coordination;  Planning  Districts, 
Or.  Rev.  Stat.  Section  197. 005  et  seq.  (1973). 

Removal  of  Material;  Filling,  Or.  Rev.  Stat.  Section 
541.605  et  seq.  (1973). 
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Oregon  (cont'd.) 


Removing  Material  from  Submerged  Land,  Or.  Rev.  Stat. 
Section  274.525  (1961). 

Soil  and  Water  Conservation,  Or.  Rev.  Stat.  Section  568.210 
et  seq . (1975) . 

Agricultural  Land  Use,  Or.  Rev.  Stat.  Section  215.203 
et  seq . (1973) . 

Open  Space  Lands,  Or.  Rev.  Stat.  Section  308.740  et  seq. 
(1971). 


Texas 

Texas  Coastal  Waterway  Act,  Tex.  Rev.  Civ.  Stat.  Ann. 
art,  5415e-2  (Vernon  1973). 

Excavation  from  Gulf  Coast  and  Public  Beaches,  Tex.  Rev. 

Civ.  Stat.  Ann.  art.  5414g  (Vernon  1975). 

Lease  or  Sale  of  State-Owned  Lands  or  Flats,  Tex.  Water 

Code  Ann.  titl.  4,  Sections  61.116,  61.117  (Vernon  1973). 

State  Soil  Conservation,  Tex.  Rev.  Civ.  Stat.  Ann.  art. 

165a-4  (Vernon  1975). 

Flood  Insurance  Law,  Tex.  Rev.  Civ.  Stat.  Ann  art.  1581-1 
(Vernon  1969) . 


Virginia 

Wetlands  and  Subaqueous  Lands,  Va.  Code  Section  62.1  et 
seq.  (1972). 

Scenic  Rivers,  Va.  Code  Section  10-167  et  seq.  (1970). 

Environmental  Impact  Reports  of  State  Agencies,  Va.  Code 
Section  10-17.107  et  seq.  (1977). 

Critical  Environmental  Areas,  Va.  Code  Section  10-187  et 
seq.  (1972). 

Authority  Required  for  Use  of  Subaqueous  Beds,  Va.  Code 
Sections  62.1-3  (1975). 

Erosion  and  Sediment  Control  Law,  Va.  Code  21-81.1  et 
seq.  (1973). 

Flood  Damage  Reduction  Act,  Va.  Code  Section  62.1-44.108 
et  seq . (1977) . 
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Washington 

Shoreline  Management  Act,  Wash.  Rev.  Code  Section  90.58 
et  seq . (1971) . 

Tidelands,  Shorelands  and  Harbor  Areas,  Wash.  Rev.  Code 
Section  79.16  (1974). 

Natural  Area  Preserves,  Wash.  Rev.  Code  Section  79.70  (1972). 

Fish  Conservation,  Wash.  Rev.  Code  Section  75.20  (1975). 

State  Environmental  Policy  Act,  Wash.  Rev.  Code  Section 
43.21C  (1974). 

Environmental  Procedures  Coordination  Act,  Wash.  Rev.  Code 
Section  90.62  et  seq.  (1974). 

Removal  of  Material  Laws,  Wash.  Rev.  Code  Sections  79.01- 
79.178  (1965). 

Harbors  and  Tide  Waters,  Wash.  Const,  art.  15  Section  1 
(1931) . 

Flood  Control  Laws,  Wash.  Rev.  Code  Section  86  et  seq. 

(1973) . 


Wisconsin 

Shoreline  Management  Program,  Wis . Stat.  Sections  115.01- 
115.05  (1970). 

Wild  Rivers  Laws,  Wis.  Stat.  Section  30.26  (1969). 

Conservation  Act,  Wis.  Stat.  Section  23.09  (1976). 

Governmental  Consideration  of  Environmental  Impact,  Wis. 
Stat.  Section  1.11  (1974). 

Submerged  Land,  Wis.  Stat.  Sections  30.12,  30.19,  30.20. 

Soil  and  Water  Conservation  District  Law.  Wis.  Stat. 
Section  92.01  (1961). 

Flood  Plain  Zoning,  Wis.  Stat.  Section  87.30  (1976). 


LOCAL  ENABLING  ACTS 


California 

Florida 

Georgia 

Illinois 

Louisiana 

Maryland 

Massachusetts 


Michigan 
Mississippi 
New  York 


Cal.  Gov't  Code  Section  65800  et  seq. 

Fla.  Stat.  Section  163.160  et  seq. 

Ga.  Code  Ann.  Section  69-801  et  seq. 

111.  Rev.  Stat.  ch.  24  & 34. 

La.  Rev.  Stat.  Ann,  Section  4721  (West). 

Md.  Ann.  Code  art.  66  B,  Section  1 et  seq. 

Mass.  Gen.  Laws.  Ann.  ch.  40B,  Sections  20-23. 

Mass.  Gen.  Laws.  Ann.  ch.  40C,  Sections  1-13. 

Mass.  Gen.  Laws.  Ann.  ch.  40A,  Sections  1-22; 

ch.  41,  Sections  81A-D;  ch.  141,  Sections 
81K-66. 

Mich.  Comp.  Laws  Section  125  et  seq. 

Miss.  Code  Ann.  Section  17  et  seq. 

N.Y.  Town  Law  Section  16-260  et  seq. 


North  Carolina- 

Oregon 

Texas 

Virginia 

Washington 

Wisconsin 


N.C.  Gen.  Stat.  Section  153A-321  et  seq; 
160A-360  et  seq. 

Or.  Rev.  Stat.  Section  215  et  seq. ; Section 
217  et  seq. 

Tex.  Rev.  Civ.  Stat.  Ann.  art.  1011a. 

Va.  Code  Section  15.1-486. 

Wash.  Rev.  Code  Sections  35A  & 36. 

Wis.  Stat.  Sections  59.97,  60.74. 
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PORT  DISTRICT  ENABLING  ACTS 


California 

Florida 

Georgia 

Illinois 

Massachusette 

Michigan 
Mississippi 
New  York 
North  Carolina 

Oregon 

Texas 

Virginia 

Washington 

Wisconsin 


Cal.  Harb.  & Nav.  Code  Section  6890  et  seq 
Cal.  Harb.  & Nav.  Code  Section  6290  et  seq 

Fla.  Stat.  Section  315  et  seq. 

Ga.  Code  Ann.  Section  98-201  et  seq. 

111.  Rev.  Stat.  ch.  19  Sections  152-178. 

Mass.  Gen  Laws.  Ann.  ch.  91  Section  1-1 
et  seq. 

Mass.  Gen  Laws.  Ann.  ch.  91A  Sections  1-10 

Mich.  Comp.  Laws  Section  120  et  seq. 

Miss.  Code  Ann.  Section  59  et  seq. 

N.Y.  Law  Section  6401  et  seq. 

N.C.  Gen.  Stat.  Section  143  Section  216 
et  seq. 

Or.  Rev.  Stat  Section  277  et  seq. 

Tex.  Water  Code  Ann.  tit.  61,  Section  1. 
Va.  COde  Sections  62.1-128 
Wash.  Rev.  Code  Section  53. 

Wis.  Stat.  Section  30.30. 


CASES 


CREED  v.  California  Coastal  Zone  Conservation  Commission  , 43  C.A.  3d 
306,  118  Cal.  Rptr . 315  (1974). 

Environmental  Defense  Fund  v.  Corps  of  Engineers,  492  F.2d  1123 
(5th  Cir.  1974). 

Just  v.  Marinette  County,  56  Wis.  2d  7,  201  N.W.2d  761  (1972). 
Kleppe  v.  New  Mexico,  96  S.Ct.  2285  (1976). 

Sierra  Club  v.  Morton,  405  U.S.  727  (1972). 
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APPENDIX  A:  KEY  WORD  LIST  USED  IN  RESEARCH  OF  STATE  LAWS 


Agricultural  (lands) 

Zoning  Assessments 
Building  Codes 
Conservation  (land) 

Coastal  Zone 
Dredging 

Environmental  Impact  (reports  assessment  quality) 
Erosion  Control 
Fish  and  Game 

Floodplain  Protection  (conservation,  insurance) 
Lakes  (dredging) 

Land  Use  (state,  local)  Planning 
Local  (zoning,  building  codes) 

Navigation 
Open  Space 

Port  (districts,  authorities,  enabling  acts) 
Regional  Land  Use  Controls 
Rivers  (dredging) 

Sediment  Control 
State  Lands 
Streams  (dredging) 

Submerged  Lands 
Water  Quality 
Waterways 
Wetlands 

Wildlands  Preservation 
Wildlife 

Wild  & Scenic  Rivers 
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APPENDIX  B:  HIERARCHY  OF  LAWS  AND  REGULATIONS  OF 
THE  FEDERAL  AND  STATE  GOVERNMENTS 


HIERARCHY  OF  LANS  AND  REGULATIONS  OF  THE  FEDERAL  AND  STATE  GOVERNMENTS 
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APPENDIX  C:  STATE  LAND  USE  LAW  MATRICES 
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local  jurisdiction. 
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APPENDIX  D:  LETTER  OF  REQUEST  SENT  TO  CITIES, 
COUNTIES,  AND  PORT  DISTRICTS 
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Subject:  Productive  Uses 

Dear  Sir: 

The  Environmental  Effects  Laboratory,  of  the  United  States  Army 
Engineer  Waterways  Experiment  Station  at  Vicksburg,  Mississippi,  is 
conducting  for  the  Chief  of  the  Army  Corps  of  Engineers  a comprehensive, 
nationwide  research  program  on  the  uses  of  dredged  material  and  on  the 
productive  uses  of  the  new  filled  acreage  resulting  from  such  disposal. 

Pressures  to  Increase  confined  disposal  of  dredged  material  have  risen 
significantly  in  recent  years.  These  pressures  demonstrate  a need  to 
examine  land  use  alternatives;  therefore,  Science  Applications,  Inc., 
under  Contract  No.  DACW  39-77-C-0026 , is  engaged  in  obtaining  and  in 
analyzing  the  laws  and  regulations  that  influence  the  productive  uses 
of  landfills  created  from  dredged  material  (i.e.,  dredged  material 
containment  areas).  The  result  of  this  study  will  provide  the  Corps 
of  Engineers  and  other  planners  with  a greater  understanding  of,  and 
a ready  reference  to,  the  laws  and  regulations  relevant  to  the  imple- 
mentation of  land  use  projects.  The  product  from  this  project  will 
provide  new  insights  into  finding  workable  solutions  from  studying 
laws,  regulations  and  uses  that  are  effective  in  selected  Jurisdictions. 

The  results  are  to  form  the  basis  for  constructing  a proposed  model  law 
to  address  the  placing  of  filled  land  into  productive  use. 

We  are  seeking  your  assistance  in  obtaining  copies  of  the  laws,  regu- 
lations, orders,  agreements  and  ordinances  which  affect  (i.e.,  constrain 
or  encourage)  the  productive  use  of  dredge  filled  containment  areas. 

For  example,  an  ordinance  may  limit  the  character  of  the  activity  that 
may  be  undertaken  upon  such  filled  land,  or  it  may  place  height  restric- 
tions on  structures  to  be  built  because  of  foundation  requirements. 

There  may  be  many  constraints  or  incentives  (enhancements)  affecting 
the  resultant  use  of  this  land  area. 

Below  is  a list  of  subject  areas  which  may  be  covered  by  your  laws 

and  regulations.  This  list  is  not  meant  to  be  exclusive.  Please  > 

indicate  by  checking  the  applicable  column,  whether  you  have. laws  and 

regulations  of  that  nature  and  whether  you  are  providing  3AI  with  a 

copy.  Additional  space  has  been  provided  to  list  subject  areas 

specifically  addressed  under  your  legislative  scheme.  Please  Include 

provisions  which  constrain  along  with  those  which  encourage  the 

productive  use  of  this  filled  land  area. 


Because  of  the  limited  scope  of  this  project  and  because  they  are  the  subject 
of  other  studies,  laws  and  regulations  regarding  the  control  of  noise  pollu- 
tion, air  pollution  and  water  pollution  are  not  to  be  Included  In  this  study. 
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Please  use  the  enclosure  as  your  return  transmittal  letter.  Me  seek  your  com- 
ments regarding  alternatives  and  solutions  to  land  use  problems  as  they  relate 
to  the  productive  use  of  land  created  from  dredged  material  containment  areas. 

Please  take  Into  consideration  laws  and  regulations  which  In  any  way  affect 
your  ability  to  place  this  land  into  productive  uses. 

Mhen  there  Is  any  charge  for  copies  of  the  requested  materials,  please  call  SAI 
collect  to  Indicate  the  amount;  a check  or  voucher  will  be  sent  to  cover  such 
costs. 

Me  greatly  appreciate  your  cooperation  regarding  our  study.  Me  thank  you  for 
your  time  and  consideration. 

Respectfully, 


Don  Macdonald 

Environmental  Systems  Oivlsion 
Legal  Systems  Group 
Science  Applications,  Inc. 
(714)  459-0211  Ext.  200 
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TO:  Science  Appl Icatlons,  Inc. 

Environmental  Systems  Division 

Legal  Systems  Group 

1200  Prospect  Street 

P.  0.  Box  2351 

La  Jolla.  California  92038 

FROM:  NAME: 

ADDRESS : 


TELEPHONE  #: 


Enclosed  are  copies  of  those  portions  of  our  laws,  regulations,  orders, 
agreements  and  ordinances  (as  appropriate)  which  have  an  effect  upon 
our  selection  of  uses  to  be  made  of  land  created  from  dredged  material. 
The  enclosed  copies  contain  examples  of  Incentives  and  constraints 
affecting  the  productive  uses  that  can  be  made  of  new  land  created  from 
dredge  filled  containment  areas. 


Law/ Regulation 


Affect  on  Uses  of  Sites  Created 
from  Dredged  Material  Containment 
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CITY  AND  COUNTY  LAND  USE  CONSTRAINTS  MATRIX 
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APPENDIX  F:  MATRIX  SHOWING  IMPACT  OF  PORT  DISTRICT 
AUTHORITIES  ON  LAND  USE 
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LETTER  OF  REQUEST  SENT  TO  CORPS  DISTRICTS 
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Attention:  Chief  of  Construction  Operations  Division 

Subject:  Productive  L’ses 

Dear  Sir: 

The  Environmental  Effects  Laboratory  of  the  U.S.  Army  Engineer 
Waterways  Experiment  Station  is  conducting  for  the  Chief  of  the 
Corps  of  Engineers  a comprehensive,  nationwide  research  program  on 
the  disposal  of  dredged  material  and  the  productive  uses  of  the 
acreage  resultJng  from  such  disposal.  Pressures  for  confined  dis- 
posal of  dredged  material  have  increased  significantly  in  recent 
years  dictating  a thorough  examination  of  the  possible  land  use 
alternatives. 

Science  Applications,  Inc.,  under  Contract  No.  DACW  39-77-C-0026 , 
is  commissioned  to  obtain  and  analyze  the  laws  and  regulations 
tha*  influence  the  productive  use  that  can  be  made  of  landfills 
created  from  dredged  material  (dredged  material  containment  areas). 

The  result  of  this  study  will  provide  the  Corps  of  Engineers  and 
other  planners  with  a greater  understanding  of,  and  a ready  refer- 
ence to,  the  laws  and  regulations  relevant  to  the  implementation  of 
productive  land  use  projects  involving  dredge  filled  lands. 

A principal  product  of  this  study  will  be  recommendations  for  new 
federal,  state  and  local  laws.  We  are  most  interested  to  learn 
about  laws  in  your  District  that  have  proven  to  be  effective  in 
facilitating  or  constraining  productive  uses  for  containment  areas. 

We  have  concluded  a search  of  the  Federal  laws  and  regulations.  At 
this  point  we  seek  your  assistance  in  identifying  the  state  and 
local  laws  and  regulations  that  Influence  or  constrain  the  industrial, 
commercial,  residential,  mariculture,  agriculture,  silvicultural, 
recreational  or  other  productive  uses  of  landfills  resulting  from 
the  confined  placement  of  dredged  material  in  your  district.  We 
request  that  at  your  convenience  you  place  a telephone  call  to 
Science  Applications,  Inc.,  and  ask  for  either  Don  Macdonald  (at 
Extension  200),  Bill  Dwyer  (at  Extension  280),  Jim  Cole  (at  Exten- 
sion 237),  or  Mike  Atenclo  (at  Extension  237).  In  the  course  of  the 
telephone  conference,  we  will  seek  to  determine  whether  filled  con- 
tainment areas  are  enjoying  a wider  or  narrower  range  of  uses  than 
in  other  Districts  and  the  extent  to  which  this  is  attributable  to 
local  laws  or  regulations  that  either  encourage  or  constrain  productive 
use  of  containment  areas.  We  are  not  here  concerned  with  the  laws 
that  proscribe  the  placement  of  fill  on  water  bottoms  or  upon 
land.  We  are  seeking  examples  of  laws,  regulations  or  planning 


Science  Applications,  Inc.  iz» *<>•<>•« st„  p.o.  tcaajsi.u x>iu.c>. rau*. 7i*4*wnii 

OMar Ml QHkM:  Onporpn,  Awn Attm. Arttnpon,  Adorn*.  1— ow.Owqfo.  HuwfvtOo,  Lm  «nflw,  McUon.PrtoAMo,  % m Otofo.  Immywlo. Tt 
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processes  that  enhance  or  constrain  the  community's  ability  to 
make  use  of  the  new  land.  Our  inquiry  includes,  but  is  not 
limited  to,  the  following  considerations: 


1. a.  What  is  the  number  of  such  sites  currently 

under  Federal  legislative  Jurisdiction? 

b.  What  is  the  number  of  such  sites  on  Federally 
owned  land  under  state  Jurisdiction? 

c.  Under  which  is  further  use  contemplated? 

2.  To  what  extent  is  the  planned  end  use  known 

at  the  time  an  upland  or  waterside  containment 
area  is  designated? 

3.  a.  Is  it  easier  to  make  productive  use  of  urban, 

or  rural  containment  areas? 

b.  What  is  the  criteria  used  in  making  such  . 
determination? 

4.  Is  there  a legislative  scheme  (laws  and 
regulations)  that  simplifies  intergovern- 
mental coordination  assisting  in  the  imple- 
mentation of  productive  uses  of  dredged 
material  containment  areas? 

5.  What  is  the  character  of  the  most  restrictive 
environmental  land  use  laws  and  regulations  in 
your  District  influencing  the  productive  use 
of  containment  areas? 

6.  Does  your  District  have  records  of  any  testimony 
presented  at  local  planning  body  hearings  (e.g., 
port  authority,  comprehensive  planning  organiza- 
tions, etc.)  regarding  the  use  of  dredged  material 
containment  areas? 

7.  Have  there  been  court  interpretations  (state  and 
Federal)  of  laws  (perhaps  unpublished)  which 
have  influenced  the  implementation  of  productive 
uses  of  dredged  material  containment  areas  in 
your  District? 

8.  What  uses  of  this  type  of  land  are  currently 
being  made  in  your  District? 

Additionally,  we  have  listed  the  counties  where  our  research 
indicates  dredged  material  containment  areas  are  likely  to  be 
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located  in  your  District.  Please  validate  this  list  by  either 
adding  or  deleting  counties. 


2.  7. 

3.  8. 


4. 

9 

5. 

10 

We  appreciate  any  additional  comments  that  you  have  regarding  this 
research  project.  Again,  please  telephone  Science  Applications, 
Inc.  at  your  earliest  convenience:  (714)  459-0211. 

Thank  you  for  your  cooperation  and  consideration. 

Respectfully 


Don  Macdonald 

Environmental  Sciences  Division 
Legal  Systems  Group 
Science  Applications,  Inc. 

DM : evm 

cc:  Mark  D.  Malkasian 

Major  EN,  Contract  Manager,  Productive  Uses  Project 

Dredged  Material  Research  Project  ( DMRP ) 

U.S.  Army  Engineers  Waterways  Experiment  Station 
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Corps  District/ 
Division  A States 
Inc  luded  » r»  Area 
of  Jurisdiction 


Federal  Site 

Jwne'Ship 


f»ter>t  to  Which 

[nd  Use  1*  known 

At  Commencement 

Of  Project 


Legislative  SchtMt  Most  Restrictive 

Encountered  Whufi  Facilitate  laws  t Redo la- 
Intergovernmental  tlons  Encountered 

Cooneratlon 


Types  of  DMCA 
Lend  Uses 


Sacramento  District 

Calif. 

Nev. 

Utah 

Colo. 

Arij. 

n.m. 

— ~ 

Corps  only  owns  • few 
acres 

Minimal.  Most  mater- 
ial is  sand  and  is 
reused  Very  few 
sites  used  for  pro- 
ductive uses. 

Stata  Police  Academy 
only  example  of  land 
use. 

Jacksonville  District 

no. 

Geo. 

The  Corps  owns  sore 
perwanen*  easements 

and  Federal  law 
allows  use  of  Federal 
lends  for  recreation. 
State  laws  and  regu- 
lations presently 
restrict  up  to  50t 
of  Corps-owned  dis- 
posal areas  In  open 
water,  marshland 
and  wetlands. 

Minimal.  Most  upland 
areas  are  oerpetual 
disposal  areas  with 
no  foreseeable  end 

U»e.  for  temporary 
Sites,  use  is  deter- 
mined by  Owner  wNr, 
must  comi'y  with 
applicable  laws  and 
regulations. 

No  scheme  presently 
exists  but  Corps 
and  State  of  Florida 
era  developing  pro- 
cedure to  expedite 
dredge  { fill  per- 
mits. 

State  environmental 
land  use  laws  were 
considered  most  re- 
strictive, e.g., 

Florida  environmental 
Land  and  Water  Manage- 
ment Act  and  Florida 
•each  and  Shore  Pre- 
servation Act. 

Proposed  land  uses 
are  basically  for 
recreation  and  wild- 
life propagation.  Pond 
developments  have  been 
built  In  the  past. 

Savannah  District 

Geo. 

N.C. 

S.C. 

Corps  owns  4 dispo- 
sal sites  totalling 
17?o  acres. 

Generally  unknown, 
one  instance  where 
pursuant  to  Presi- 
dential Proclama- 
tion dean)  and  use 
dec lared  to  be  wl Id- 
lift  sanctuary. 

fieoroi#  does  have  a 
dear inghouse  work- 
ing with  both  Marsh 
Land  Protection 

Aoency  f,  fie.  Dept, 
of  Natural  Resources 
to  coordinate  State 
responses. 

Most  restrictive  law 
encountered  was  the 
National  environmental 
Policy  Act  (NCPA) . 

Nt PS  Imposed  diking 
reoul foments  of  OMCAs 
to  control  runoff. 

State  Wetlands  Act 
also  restrictive. 

No  productive  land 
uses  planned,  dredged 
material  Is  deposited 
on  shores. 

Chicaqo  District 

m. 

Ind. 

men. 

Wise. 

None 

Corps  has  some  knowl- 
•doe  of  OMCAs  end  use, 
subject  to  Pub.  L.  No. 
•1-fll,  Section  1?3 
statlno  that  local 
ust  of  OMCAs  is  sub- 
ject to  Corps  approval. 

Unknown,  however, 

Corps  does  consult 
with  disc.  Dept,  of 
Netural  Resources, 

Dlv.  of  Weter  Re- 
sources and  HI. 
Coastal  Zone  Manage- 
ment. 

Unknown 

Presently  sites  are 
not  completed.  Plans 
call  for:  1 ) Mi lwaukee 
area  Fishermen’s  park 

1 strip  alven  to  Coast 
Guard;  ?)  Green  Bay 
area  to  be  Industrial. 

Vicksburg  District 

Wlss. 

1*. 

Ark. 

Minimal.  Local  spon- 
sors Hava  a use  for 
slta  as  soon  as  Mater- 
ial settles. 

Natural  an<j  Scenic 
Rivers  Act  of  Louis- 
iana could  Inhibit 
use  of  land  that  was 
created  years  ago. 

Park  and  bird  refuge 

In  Miss. 

Hew  Orl*#ns  District 

L*. 

M1$*. 

Ark. 

To.. 

Mouth  of  Miss, 
liver  Is  only  Fed. 

ownership  sfle 

(leng-terw  easement), 
tecently  La.  Has 
pronounced  such 
easements  ’In  per- 
petuity1' as  being 
unlawful. 

Unknown 

La.  has  established 
the  Dept,  of  Trensp. 

A Development  Office 
#f  Public  Works,  a 
single  agency  which 
coordinates  State 
OOt'Ky  response  re: 
Corps  activities. 

1)  The  Nf PA  re:  EIS 
•overlno  disposal 
activity; 

t F|w  Coordination 

Act  of  mo  (disposal 
practice  must  not  be 
environmentally 
WMMgine); 

1)  Marina  Protection, 
Research,  and  Sanctu- 
aries Act  of  W 2. 

Port-related  facil- 
ities In  Port  of 

New  Orleans. 

Baltimore  Oistrict 

Ml. 

U. 

W.va. 

Penn. 

N.t. 

No  Corps  ownership 

Coros  does  not  get 
Involved  In  land  use, 
after  disposal  the 
land  Is  turned  back 
to  local  government 
or  owner  i*o  decides. 

No  Kheme  oalsts. 

State  Coastal  Zona 
Management  Proeram 

could  significantly 
affect  land  use.  Lo- 
cal government  land 
use  controls  are  alto 
significant. 

Agricultural  (grating) 
and  recreational  uses. 

H2 


Corp*  District/ 

0'*'i'On  l StStfS 
lltc  Itfdtd  in  tr« 
pf  Jurisdiction 


Federal  SU* 
Ownership 


(itont  to  Which 
Us*  U Known 
At  Co— nc  ament 
of  Project 


Legislative  Schemes 
Encountered  Mhkk  facilitate 
Intergover— ntel 
Ceoneretlon 


•lost  ••strictly* 

Laws  I Requls- 
tlons  lncownt*r*d 


New  Ingland  Dlv. 

Mass. 

Conn. 

N.N. 

Vt. 

Ne. 

I No  Corps  site  owner. 

; ship  or  operations. 

Minimal . Son* tines 
knowi  but  not  always 
and  Corps  has  no 
requirement  that  use 
be  known. 

Division  has  taper- 
lenced  difficulty 

In  coordinating 
Intergovernmental 
policy  considera- 
tions. No  schemes 
•■1st,  but  a River 
lasln  Conm.  has  been 
proposed  for  area. 

loth  State  lend  use 
end  environmental 
laws  have  proved  to 
be  restrictive,  e.g.. 
Wetlands  Protection 
lew  which  engendered 
salt  marsh  creation; 
filling  solid  waste 
landfills  not  al lowed 
due  to  State  solid 
watte  laws. 

Detroit  District 

Mich. 

Ind. 

Ohio 

Corps  not  involved 

In  planning  for  uses 
that  the  sponsor 
will  auk*  of  the 
land. 

State  Wetlands  Acts 
coordinated  with  Flah 

A Wildlife  Departments 
State  Depts.  of  Natu- 
ral Resources. 

Portland  D‘ strict 

Ore. 

Wash. 

Corps  only  owis  2 
sites  and  these  will 
be  left  as  natural 

areas. 

Most  cases  the  use  Is 
determined  prior  to 
disposal  due  to  Wash. 
Shoreline  Management 
Act  1 Oregon  law 
reaulrlno  royalty 
depending  on  use. 

Oreoon  has  eiamplary 
process  for  coordinat- 
ing State  response  A 

Is  working  on  includ- 
ing local  responses. 

Laws  dealing  with  wet- 
lands Protection  are 
most  restrictive  along 
with  the  lews  allowing 
a State  royalty.  Also 
wildlife  protection 
lews  and  conservation 
laws  are  stringent. 

Galveston  District 

Tea. 

End  uses  are  general- 
ly not  known  since 
sites  are  continu- 
ously used  for  dis- 
posal. 

Teaas  Coastal  Manage- 
ment Program  was 
referred  to  for  lend 
use  restrlc'lons. 

Norfolk  District 

Va. 

Hd. 

Federal ty-owned. 

One  major  disposal 
site  - C raney  Island 
(fiOO  acres).  Fee 
ownership 

No  requirements  Im- 
posed on  Corps  to 
kn<to  of  end  use,  but 

It  usually  does 
know  of  the  planned 
use. 

Unknown 

None 

Seattle  District 

Wash. 

Idaho 

Mont. 

Corps  901%  one 
disposal  site. 

ind  use  Is  known 
most  of  the  time 
due  to  requirements 
of  Department  of 
Natural  Resources 
(Wash. ) requirement 
for  royalty  depending 
on  end  use.  Shore- 
line Manogemont  Act 
•Iso  has  requirements 
for  planning  and 
permitting. 

No.  Several  local 
end  State  agencies 
mutt  review  end 
ce— nt. 

Shoreline  Men* feme  nt 
Program  for  Washington 
said  to  be  most 

restrictive. 

St.  Paul  District 

Nlnn. 

Wise. 

Mich. 

la. 

N.D. 

S.O. 

Floodplain  lews  In 
both  Minn.  A wise, 
prevent  structures 
within  J00  yards  of 
the  Minn.  River. 

Corps  hes  lost 
several  disposal 
sites. 

Type*  of 

Land  Uses 


A eov#  Is  planned 
for  filling  but  due 
to  poor  material  qu«'. 
Hy  no  building  will 
b*  *1  lowed  on  th«  sit*. 


Recreational  us*  1 
wildlife  refuge. 


Many  uses  have  been 
Mdt  Including: 
Industrial  plant  *■• 
pans  Ion  (1u*b*r, 
St**l,  alirilnijn), 

port  facilities,  air- 
port, recreation, 
United  residential 
(cabins). 

In  a few  cases,  land 
■as  used  for  recrea- 
tion. 


Agricultural , coo- 
■ere la l,  wildlife 
A Industrial. 


Industrial  coapleaes 
•eve  been  established 
on  sites.  Dept,  of 
Natural  Resources  and 
Net lands  Protection 
Leo  required  setting 
•tide  a—  land 
planned  for  hotel 
cample*  for  open  space 
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APPENDIX  I:  COLLATION  OF  STATE  LAWS  BY  CORPS  DISTRICT 


The  following  collation  of  state  laws  lists  the  titles 
of  state  legislation  found  in  each  of  the  listed  Corps  Dis- 
tricts. Only  the  legislation  for  the  states  analyzed  in 
this  study  are  included.  This  collation  was  developed  to 
give  the  District  offices  a quick  reference  to  some  of  the 
state  laws  summarized  in  this  report  which  may  affect  DMCA 
land  use  in  their  District.  The  significant  provisions  of 
each  law  are  presented  on  the  matrix  for  that  state  and  i 

succinct  descriptions  of  each  law  are  given  in  the  state  law  j 

summary  section  of  this  report. 

JACKSONVILLE  DISTRICT 

FLORIDA 

Environmental  Laws: 

• Water  Quality  Law 

Air  and  Water  Pollution  Control  Act 

• Wildlands  Protection  Law  f *■ 

Florida  Aquatic  Preserve  Act 

Land  Use  Laws : 

• State  Land  Use  and  Land  Use  Planning  Law  • % i 

Environmental  Land  and  Water  Management  Act  * 

• Public  Lands  Law 

Land  Acquisition  Trust  Fund 

• Sediment  or  Erosion  Control  Laws 

Beach  and  Shore  Preservation  Act 
Soil  Conservation  Law 

• Local  Zoning  Enabling  Law 
Florida's  Planning  and  Zoning  Laws 

• Port  District  Enabling  Law 
Port  Facilities  Financing  Law 

II 


li 


GEORGIA 

Environmental  Laws: 


• VTet lands  Protection  Law 
Coastal  Marshland  Protection  Act 

• Wild/Scenic  River  System  Law 
Scenic  River  Act 

• Wildlands  Protection  Laws 

Natural  Areas  Council  Act 
Heritage  Trust  Act 

• Fish  and  Game  Habitat  Protection  Law 
Endangered  Wildlife  Act 

Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Georgia  State  Planning  Commission 

• Sediment  or  Erosion  Control  Law 
Erosion  and  Sedimentation  Act 

• Local  Zoning  Enabling  Law 
Georgia  Zoning  and  Planning 

• Port  District  Enabling  Law 
Georgia  Port  Authority  Enabling  Law 

SAVANNAH  DISTRICT 

GEORGIA 

Environmental  Laws: 

• Wetlands  Protection  Law 


Coastal  Marshland  Protection  Act 
• Wild/Scenic  River  System  Law 


Scenic  River  Act 

• Wildlands  Protection  Laws 

Natural  Areas  Council  Act 
Heritage  Trust  Act 

• Fish  and  Game  Habitat  Protection  Law 


Endangered  Wildlife  Act 
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Land  Use  Laws : 


• 

State  Land  Use  and  Land  Use  Planning  Law 

• 

Georgia  State  Planning  Commission 

Sediment  or  Erosion  Control  Law 

• 

• 

Erosion  and  Sedimentation  Act 

Local  Zoning  Enabling  Law 

Georgia  Zoning  and  Planning 

Port  District  Enabling  Law 

FLORIDA 

Georgia  Port  Authority  Enabling  Law 

Environmental  Laws: 

• Water  Quality  Law 

Air  and  Water  Pollution  Control  Act 

• Wildlands  Protection  Law 

Florida  Aquatic  Preserve  Act 

Land  Use  Laws: 

• 

State  Land  Use  and  Land  Use  Planning  Law 

• 

Environmental  Land  and  Water  Management  Act 
Public  Lands  Law 

• 

Land  Acquisition  Trust  Fund 

Sediment  or  Erosion  Control  Laws 

• 

Beach  and  Shore  Preservation  Act 

Soil  Conservation  Law 

Local  Zoning  Enabling  Law 

• 

Florida's  Planning  and  Zoning  Laws 

Port  District  Enabling  Law 

Port  Facilities  Financing  Law 

CHARLESTON  DISTRICT 

NORTH  CAROLINA 

Environmental  Laws : 

• Wetlands  Protection  Laws 

Coastal  Area  Management  Act 

Permits  to  Dredge  or  Fill  State-Owned  Lands 
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• Wild/Scenic  River  System  Law 
Natural  and  Scenic  Rivers  Act 

• Wildland  Protection  Law  i 

North  Carolina  Land  Conservancy  Corporation 

Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Land  Policy  Act 

• Public  Lands  Law 
State  Land  Law 

• Sediment  or  Erosion  Control  Law 
Sedimentation  Pollution  Control  Act 

• Floodplain  Protection  Law 
Floodway  Regulation 

• Agricultural  Zoning  Law 
Agricultural,  Horticultural  and  Forestland  Law 

• Local  Zoning  Enabling  Laws 
North  Carolina's  Zoning  and  Planning  Laws 

• Port  District  Enabling  Law 

• Other  Laws 
Open  Space  Law 

WILMINGTON  DISTRICT 

NORTH  CAROLINA 

Environmental  Laws : 

• Wetlands  Protection  Laws 

Coastal  Area  Management  Act 
Permits  to  Dredge  or  Fill  State-Owned  Lands 

• Wild/ Scenic  River  System  Law 
Natural  and  Scenic  Rivers  Act 

• Wildlands  Protection  Law 
North  Carolina  Land  Conservancy  Corporation 

Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Land  Policy  Act 
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• Public  Lands  Law 
State  Land  Law 

• Sediment  or  Erosion  Control  Law 
Sedimentation  Pollution  Control  Act 

• Floodplain  Protection  Law 
Floodway  Regulation 

• Agricultural  Zoning  Law 

Agricultural,  Horticultural  and  Forestland  Law 

• Local  Zoning  Enabling  Law 

North  Carolina's  Zoning  and  Planning  Laws 

• Port  District  Enabling  Law 

• Other  Laws 
Open  Space  Law 

VIRGINIA 

Environmental  Laws : 

• Wetlands  Protection  Law 
Virginia  Wetlands  Law 

• Wild/Scenic  River  System  Law 
Scenic  Rivers  Act 

• Environmental  Impact  Law 

Environmental  Impact  Reports  of  State  Agencies 
Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Virginia  Critical  Environmental  Areas  Law 

• Sediment  or  Erosion  Control  Law 
Erosion  and  Sediment  Control  Law 

• Floodplain  Protection  Law 
Flood  Damage  Reduction  Act 

• Local  Zoning  Enabling  Law 
Zoning  Ordinances  Generally 

• Port  District  Enabling  Law 
Virginia  Port  Authority  Law 

• Other  Laws 

Open  Space  Land  Act 
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VIRGINIA 

i 

Environmental  Laws : 

• Wetlands  Protection  Law 
Virginia  Wetlands  Law 

• Wild/Scenic  River  System  Law 
Scenic  Rivers  Act 

• Environmental  Impact  Law 

Environmental  Impact  Reports  of  State  Agencies 
Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Virginia  Critical  Environmental  Areas  Law 

• Sediment  or  Erosion  Control  Law 
Erosion  and  Sediment  Control  Law 

• Floodplain  Protection  Law 
Flood  Damage  Reduction  Act 

• Local  Zoning  Enabling  Law 
Zoning  Ordinances  Generally 

• Port  District  Enabling  Law 
Virginia  Port  Authority  Law 

• Other  Laws 

f * 

Open  Space  Land  Act 
NORTH  CAROLINA 

Environmental  Laws : •' 

• Wetland  Protection  Laws: 

Coastal  Area  Management  Act 
Permits  to  Dredge  State-Owned  Lands 

• Wild/Scenic  River  System  Law 
Natural  and  Scenic  Rivers  Act 

• Wildlands  Protection  Law 

North  Carolina  Land  Conservancy  Corporation 
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Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Land  Policy  Act 

• Public  Lands  Law 
State  Land  Law 

• Sediment  or  Erosion  Control  Law 
Sedimentation  Pollution  Control  Act 

• Floodplain  Protection  Law 
Floodway  Regulation  Law 

• Agricultural  Zoning  Law 

Agricultural,  Horticultural  and  Forestland  Law 

• Local  Zoning  Enabling  Law 

North  Carolina’s  Zoning  and  Planning  Laws 

• Port  District  Enabling  Law 
Port  Authority  Enabling  Law 

• Other  Laws 
Acquisition  of  Open  Space 

BALTIMORE  DISTRICT 

MARYLAND  * 

Environmental  Laws : 

• Wetlands  Protection  Law 
Coastal  Wetlands  Act 

• Wild/Scenic  River  System  Law 
Wild  and  Scenic  Rivers  Law 

• Wildlands  Protection  Law 
Wildlands  Preservation  System 

• Environmental  Impact  Law 
Environmental  Policy  Act 

Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
State  Planning 

• Sediment  or  Erosion  Control  Law 
Sediment  Control  Law 
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• Agricultural  Zoning  Law 

Maryland  Agricultural  Land  Preservation  Foundation 

• Local  Zoning  Enabling  Law 

Maryland  Planning  and  Zoning  Enabling  Law 

NEW  YORK 

Environmental  Laws: 

• Wetlands  Protection  Laws 

Tidal  Wetlands  Protection  Law 
Freshwater  Wetlands  Protection  Act 

• Water  Quality  Law 
Stream  Protection  Law 

• Wild/ Scenic  River  System  Law 

Wild,  Scenic  and  Recreational  River  System 

• Wildlands  Protection  Laws 

Protection  of  Natural  and  Man-made  Beauty  Law 
Land  Conservation 

• Fish  and  Game  Habitat  Protection  Law 
Fish  and  Wildlife  Law 

• Environmental  Impact  Law 

State  Environmental  Quality  Review  Law 
Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning 
Adirondack  Park  Agency 

St.  Lawrence-Eastern  Ontario  Commission 
Hudson  River  Valley  Commission 

• Sediment  or  Erosion  Control  Law 
Soil  Conservation  District  Law 

• Floodplain  Protection  Law 
Floodplain  Protection  Law 

• Agricultural  Zoning  Law 
Agricultural  District  Law 

• Local  Zoning  Enabling  Law 
Local  Land  Use  Authority 

• Port  District  Enabling  Law 

New  York  Port  Authority  Enabling  Law 
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• Other  Laws 


Acquisition  of  Open-space  Lands  Law 
Environmental  Conservation  Law 
Forest  Taxation 

VIRGINIA 

Environmental  Laws: 

• Wetlands  Protection  Law 
Virginia  Wetlands  Law 

• Wild/ Scenic  River  System  Law 
Scenic  Rivers  Act 

• Environmental  Impact  Law 

Environmental  Impact  Reports  of  State  Agencies 
Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Virginia  Critical  Environmental  Areas  Law 

• Sediment  or  Erosion  Control  Law 
Erosion  and  Sediment  Control  Law 

• Floodplain  Protection  Law 
Flood  Damage  Reduction  Act 

• Local  Zoning  Enabling  Law 
Zoning  Ordinances  Generally 

• Port  District  Enabling  Law 
Virginia  Port  Authority  Law 

PHILADELPHIA  DISTRICT 

NEW  YORK 

Environmental  Laws: 

• Wetlands  Protection  Laws 

Tidal  Wetlands  Protection  Law 
Freshwater  Wetlands  Protection  Law 

• Water  Quality  Law 
Stream  Protection  Law 

• Wild/Scenic  River  System  Law 

Wild,  Scenic  and  Recreational  River  System 
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• Wildlands  Protection  Laws 

Protection  of  Natural  and  Man-made  Beauty  Law 
Land  Conservation 

• Fish  and  Game  Habitat  Protection 
Fish  and  Wildlife  Law 

• Environmental  Impact  Law 

State  Environmental  Quality  Review  Law 
Land  Use  Laws : 

• State  Land  Use  and  Land  Use  Planning 
Adirondack  Park  Agency 

St.  Lawrence-Eastern  Ontario  Commission 
Hudson  River  Valley  Commission 

• Sediment  or  Erosion  Control  Law 
Soil  Conservation  District  Law 

• Floodplain  Protection  Law 
Floodplain  Protection  Law 

• Agricultural  Zoning  Law 
Agricultural  District  Law 

• Local  Zoning  Enabling  Law 
Local  Land  Use  Authority 

• Port  District  Enabling  Law 

• Other  Laws 

Acquisition  of  Open-space  Lands  Law 
Environmental  Conservation  Laws 
Forest  Taxation 

MARYLAND 

Environmental  Laws: 

• Wetlands  Protection  Law 
Coastal  Wetlands  Act 

• Wild/ Scenic  River  System  Law 
Wild  and  Scenic  Rivers  Law 

• Wildlands  Protection  Law 
Wildlands  Preservation  System 

• Environmental  Impact  Law 
Environmental  Policy  Act 
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Land  Use  Laws : 

• State  Land  Use  and  Land  Use  Planning  Law 
State  Planning 

• Sediment  or  Erosion  Control  Lav 
Sediment  Control  Law 

• Agricultural  Zoning  Law 

Maryland  Agricultural  Land  Preservation  Foundation 

• Local  Zoning  Enabling  Law 

Maryland  Planning  and  Zoning  Enabling  Act 

NEW  ENGLAND  (BOSTON)  DIVISION 
MASSACHUSETTS 

Environmental  Laws : 

• Wetlands  Protection  Laws 
Wetlands  Protection  Law 

Inland  Wetlands  and  Floodplain  Protection 
Coastal  Wetlands  Protection 

• Water  Quality 

Compilation  of  water  quality  laws 

• Wild/ Scenic  River  System  Law 
Scenic  Rivers 

• Wildlands  Protection  Law 

Scenic  Mountains  Preservation 
Conservation  and  Preservation  Restrictions 
Martha's  Vineyard  Protection 

• Fish  and  Game  Habitat  Protection  Law 

Protection  of  Fish  in  Inland  Waters  t 

Ocean  Sanctuary  Laws 

• Environmental  Impact  Law 
Environmental  Impact  of  Projects 

Land  Use  Laws : 

• State  Land  Use  and  Land  Use  Planning  Law 
Assessment  of  Agricultural  and  Horticultural  Land  Law 

• Public  Land  Law 
Submerged  land  laws 
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Local  Zoning  Enabling  Law 

Anti-Snob  Zoning 
Historic  Districts  Act 
Zoning  Enabling  Act 
Regional  Planning  Law 

Port  District  Enabling  Law 

Massachusetts  Port  Authority  Law 
Port  of  Boston 


• Other  Laws 

Taxation  of  Forest  Lands 

NEW  YORK 


Environmental  Laws : 

• Wetlands  Protection  Law 

Tidal  Wetlands  Protection  Law 
Freshwater  Wetlands  Protection  Law 

• Water  Quality  Law 
Stream  Protection  Law 

• Wild/ Scenic  River  System  Law 

Wild,  Scenic  and  Recreational  River  System 

• Wildlands  Protection  Law 

Protection  of  Natural  and  Man-made  Beauty  Law 
Land  Conservation 

• Fish  and  Game  Habitat  Protection  Law 
Fish  and  Wildlife  Law 

• Environmental  Impact  Law 

State  Environmental  Quality  Review  Law 
Land  Use  Laws : 

• State  Land  Use  and  Land  Use  Planning  Law 

Adirondack  Park  Agency 

St.  Louis-Eastern  Ontario  Commission 

Hudson  River  Valley  Commission 

• Sediment  or  Erosion  Control  Law 
Soil  Conservation  District  Law 

• Floodplain  Protection  Law 
Floodplain  Protection  Law 
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• Agricultural  Zoning  Law 
Agricultural  District  Law 

• Local  Zoning  Enabling  Law 
Local  Land  Use  Authority 

• Port  District  Enabling  Law 
New  York  Port  Authority  Law 

• Other  Laws 

Acquisition  of  Open-Space  Lands  Law 
Environmental  Conservation  Laws 
Forest  Taxation 

NEW  YORK  DISTRICT 

NEW  YORK 

Environmental  Laws : 

• Wetlands  Protection  Law 

Tidal  Wetlands  Protection  Law 
Freshwater  Wetlands  Protection  Act 

• Water  Quality  Law 
Stream  Protection  Law 

• Wild/Scenic  River  System  Law 

Wild,  Scenic  and  Recreational  River  System 

• Wildlands  Protection  Law 

Protection  of  Natural  and  Man-Made  Beauty  Law 
Land  Conservation 

• Fish  and  Game  Habitat  Protection  Law 
Fish  and  Wildlife  Law 

- j 

• Environmental  Impact  Law 

State  Environmental  Quality  Review  Law 
Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 

Adirondack  Park  Agency 

St.  Lawrence-Eastern  Ontario  Commission 

Hudson  River  Valley  Commission 

■ 

• Sediment  or  Erosion  Control  Law 
Soil  Conservation  District  Law 

• Floodplain  Protection  Law 
Floodplain  Protection  Law 
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• Agricultural  Zoning  Laws 
Agricultural  District  Law 

• Local  Zoning  Enabling  Law 
Local  Land  Use  Authority 

• Port  District  Enabling  Law 

New  York  Port  Authority  Enabling  Law 

• Other  Laws 

Acquisition  of  Open-Space  Lands  Law 
Environmental  Conservation  Laws 
Forest  Taxation 

.MASSACHUSETTS 

Environmental  Laws: 

• Wetlands  Protection  Law 
Wetlands  Protection  Law 

Inland  Wetlands  and  Floodplain  Protection 
Coastal  Wetlands  Protection 

• Water  Quality  Law 
Water  Quality  Laws 

• Wild/Scenic  River  System  Law 
Scenic  Rivers 

• Wildlands  Protection  Law 

Scenic  Mountains  Preservation 
Conservation  and  Preservation  Restrictions 
Martha's  Vineyard  Protection 

• Fish  and  Game  Habitat  Protection  Law 

Protection  of  Fish  in  Inland  Waters 
Ocean  Sanctuary 

• Environmental  Impact  Law 
Environmental  Impact  of  Projects  Law 

Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Assessment  of  Agricultural  and  Horticultural  Lands 

• Public  Lands  Law 
Submerged  Land  Laws 
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• Local  Zoning  Enabling  Laws 
Anti-Snob  Zoning 

Historic  Districts  Act  t 

Zoning  Enabling  Act 
Regional  Planning  Law 

• Port  District  Enabling  Law 

Massachusetts  Port  Authority  Law 
Port  of  Boston 

• Other  Laws 

Taxation  of  Forest  Lands 


BUFFALO  DISTRICT 
NEW  YORK 


Environmental  Laws: 

• Wetlands  Protection  Law 

Tidal  Wetlands  Protection  Law 
Freshwater  Wetlands  Protection  Act 

• Water  Quality  Act 
Stream  Protection  Law 

*■ 

• Wild/Scenic  River  System  Law 

Wild,  Scenic  and  Recreational  River  System 

• Wildlands  Protection  Law 

Protection  of  Natural  and  Man-Made  Beauty  Law 

Land  Conservation  f 

• Fish  and  Game  Habitat  Protection  Law 
Fish  and  Wildlife  Law 

• Environmental  Impact  Law 

State  Environmental  Quality  Review  Law  > 

Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 

Adirondack  Park  Agency 

St.  Lawrence-Eastern  Ontario  Commission 

Hudson  River  Valley  Commission 

• Sediment  or  Erosion  Control  Law 
Soil  Conservation  District  Law 

• Floodplain  Protection  Law 
Floodplain  Protection  Law 
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• Agricultural  Zoning  Laws 
Agricultural  District  Law 

• Local  Zoning  Enabling  Law  t 

Local  Land  Use  Authority 

• Port  District  Enabling  Law 

New  York  Port  Authority  Enabling  Law 

• Other  Laws 

Acquisition  of  Open-Space  Lands  Law 
Environmental  Conservation  Laws 
Forest  Taxation 

PITTSBURGH  DISTRICT 

NEW  YORK 

Environmental  Laws: 

• Wetlands  Protection  Law 

Tidal  Wetlands  Protection  Law 
Freshwater  Wetlands  Protection  Act 

• Water  Quality  Law 
Stream  Protection  Law 

• Wild/ Scenic  River  System  Law 

Wild,  Scenic  and  Recreational  River  System 

• Wild  Lands  Protection  Law 

Protection  of  Natural  and  Man-Made  Beauty  Law 
Land  Conservation 

• Fish  and  Game  Habitat  Protection  Law 
Fish  and  Wildlife  Law 

• Environmental  Impact  Law 
State  Environmental  Quality  Review  Law 

Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Adirondack  Park  Agency 

St,  Lawrence-Eastern  Ontario  Commission 
Hudson  River  Valley  Commission 

• Sediment  or  Erosion  Control  Law 
Soil  Conservation  District  Law 

• Floodplain  Protection  Law 
Floodplain  Protection  Law 
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• Agricultural  Zoning  Law 
Agricultural  District  Law 

• Local  Zoning  Enabling  Law 
Local  Land  Use  Authority 

• Port  District  Enabling  Law 

New  York  Port  Authority  Enabling  Law 

• Other  Laws 

Acquisition  of  Open-Space  Lands  Law 
Environmental  Conservation  Laws 
Forest  Taxation 

MARYLAND 


Environmental  Laws : 


• 

Wetlands  Protection  Law 

• 

Coastal  Wetlands  Act 

Wi Id/ Scenic  River  System  Law 

• 

Wild  and  Scenic  Rivers  Law 

Wildlands  Protection  Law 

• 

Wildlands  Preservation  System 

Environmental  Impact  Law 

Environmental  Policy  Act 

Land  Use  Laws: 

• 

State  Land  Use  and  Land' Use  Planning 

• 

State  Planning 

Sediment  or  Erosion  Control  Law 

• 

• 

Sediment  Control  Law 

Agricultural  Zoning  Law 

Maryland  Agricultural  Land  Preservation  Foundation 

Local  Zoning  Enabling  Law 

Maryland  Planning  and  Zoning  Enabling  Law 

HUNTINGTON  DISTRICT 

VIRGINIA 

Environmental  Laws: 

• Wetlands  Protection  Law 

Virginia  Wetlands  Law 
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• Wild/Scenic  River  System  Law 
Scenic  Rivers  Act 

• Environmental  Impact  Law 

Environmental  Impact  Reports  of  State  Agencies 
Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Virginia  Critical  Environmental  Areas  Law 

• Sediment  or  Erosion  Control  Law 
Erosion  and  Sediment  Control  Law 

• Floodplain  Protection  Law 
Flood  Damage  Reduction  Act 

• Local  Zoning  Enabling  Law 
Zoning  Ordinances  Generally 

• Port  District  Enabling  Law 
Virginia  Port  Authority  Law 

DETROIT  DISTRICT 

MICHIGAN 

Environmental  Laws: 


Endangered  Species  Act 
Land  Use  Laws: 

• Public  Land  Law 

Great  Lakes  Submerged  Lands  Act 

• Sediment  or  Erosion  Control  Law 

Soil  Erosion  and  Sedimentation  Control  Act 
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• Agricultural  Zoning  Law 

Farmland  and  Open  Space  Preservation  Act 

• Local  Zoning  Enabling  Law 

Michigan's  Planning,  Housing  and  Zoning  Enabling  Law 

• Port  District  Enabling  Law 
Michigan  Port  District's  Enabling  Law 

LOUISVILLE  DISTRICT 

ILLINOIS 

Environmental  Laws : 

• Wetlands  Protection  Law 

Illinois  Coastal  Zone  Management  Program 

• Water  Quality  Law 

Regulation  of  Rivers,  Lakes,  and  Streams 

• Wild/Scenic  River  System  Law 
Wild  or  Scenic  Rivers 

• Wildlands  Protection  Law 

Conservation  District  Act 
State  Parks 

• Environmental  Impact  Law 

Illinois  Environmental  Protection  Act 
Land  Use  Laws: 

• Public  Lands  Law 

Regulation  of  Rivers,  Lakes,  and  Streams 

• Sediment  or  Erosion  Control  Law 

Soil  and  Water  Conservation  Districts  Law  t 

• Floodplain  Protection  Law 
Floodplain  Law 

• Local  Zoning  Enabling  Law 

Illinois  Zoning  and  Planning  Enabling  Act 

• Port  District  Enabling  Law 
Regional  Port  District  Acts 

• Other  Laws 

Township  Open  Space  Act 
Illinois  Historic  Preservation  Act 
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NASHVILLE  DISTRICT 


GEORGIA 

Environmental  Laws: 

• Wetlands  Protection  Law 

• 

Coastal  Marshland  Protection  Act 

Wild/Scenic  River  System  Law 

• 

Scenic  River  Act 

Wildlands  Protection  Law 

• 

Natural  Areas  Council  Act 

Heritage  Trust  Act 

Fish  and  Game  Habitat  Protection 

Endangered  Wildlife  Act 

Land  Use  Laws: 

• 

State  Land  Use  and  Land  Use  Planning 

• 

Georgia  State  Planning  Commission 

Sediment  or  Erosion  Control  Law 

• 

Erosion  and  Sedimentation  Act 

Local  Zoning  Enabling  Law 

• 

Georgia  Zoning  and  Planning 

Port  District  Enabling  Law 

Georgia  Port  Authority  Enabling  Law 

MISSISSIPPI 

Environmental  Laws: 

• Wetlands  Protection  Law 

• 

Coastal  Wetlands  Protection  Law 

Fish  and  Game  Habitat  Protection  Law 

Fish,  Game  and  Bird  Protection  and  Refuge 
Land  Use  Laws: 

• 

Public  Land  Laws 

• 

Leasing  of  Surface  and  Submerged  Lands 
Sediment  or  Erosion  Control  Laws 

Soil  and  Water  Conservation  District  Law 
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• Local  Zoning  Enabling  Law 

Mississippi  Zoning,  Planning  and  Subdivision  Enabling 
Law 

• Port  District  Enabling  Law 
Mississippi  Port  Districts  Enabling  Law 

NORTH  CAROLINA 

Environmental  Laws: 

• Wetlands  Protection  Law 

Coastal  Area  Management  Act 
Permits  to  Dredge  State-Owned  Lands 

• Wild/Scenic  River  System  Law 
Natural  and  Scenic  Rivers  Act 

• Wildlands  Protection  Law 

North  Carolina  Land  Conservancy  Corporation 
Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Land  Policy  Act 

• Public  Land  Law 
State  Land  Law 

• Sediment  or  Erosion  Control  Law 
Sedimentation  Pollution  Control  Act 

• Floodplain  Protection  Law 
Floodway  Regulation 

• Local  Zoning  Enabling  Law 

North  Carolina  Zoning  and  Planning  Laws 

• Port  District  Enabling  Laws 
Port  Authority  Enabling  Law 

• Other  Laws 

Acquisition  of  Open  Space 

Agricultural,  Horticultural  and  Forestland 

VIRGINIA 

Environmental  Laws: 

• Wetlands  Protection  Law 
Virginia  Wetlands  Law 
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• Wild/ Scenic  River  System  Law 
Scenic  Rivers  Act 

• Environmental  Impact  Law 

Environmental  Impact  Reports  of  State  Agencies 
Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Virginia  Critical  Environmental  Areas  Law 

• Sediment  or  Erosion  Control  Law 
Erosion  and  Sediment  Control  Law 

• Floodplain  Protection  Law 
Flood  Damage  Reduction  Act 

• Local  Zoning  Enabling  Law 
Zoning  Ordinances  Generally 

• Port  District  Enabling  Law 
Virginia  Port  Authority  Law 

MOBILE  DISTRICT 

FLORIDA 

Environmental  Laws: 

• Water  Quality  Law 

Air  and  Water  Pollution  Control  Act 

• Wild  Lands  Protection  Law 
Florida  Aquatic  Preserve  Act 

Land  Use  Laws : 

• State  Land  Use  and  Land  Use  Planning  Law 
Environmental  Land  and  Water  Management  Act 

• Public  Land  Law 
Land  Acquisition 

• Sediment  or  Erosion  Control  Law 

Beach  and  Shore  Preservation  Act 
Soil  Conservation  Law 


• Local  Zoning  Enabling  Law 

Florida  Planning  and  Zoning  Law 


• Port  District  Enabling  Law 
Port  Facilities  Financing  Law 

GEORGIA 

i Environmental  Laws: 

• Wetlands  Protection  Law 
Coastal  Marshland  Protection  Act 

• Wild/ Scenic  River  System  Law 
Scenic  River  Act 

• Wildlands  Protection  Law 

Natural  Areas  Council  Act  Law 
Heritage  Trust  Act 

• Fish  and  Game  Habitat  Protection  Law 
Endangered  Wildlife  Act 

Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Commission 
Georgea  State  Planning  Commission 

• Sediment  or  Erosion  Control  Law 
Erosion  and  Sedimentation  Act 

• Local  Zoning  Enabling  Law 
Georgia  Zoning  and  Planning 

• Port  District  Enabling  Law 
Georgia  Port  Authority  Enabling  Law 

LOUISIANA 

Environmental  Laws : 

• Wetlands  Protection  Law 

State  and  Local  Coastal  Resources  Management  Act 

t 

Land  Use  Laws ; 

• Local  Zoning  Enabling  Law 

| Municipal  Zoning  Regulations 

MISSISSIPPI 

Environmental  Laws: 

• Wetlands  Protection  Law 
Coastal  Wetlands  Protection  Law 
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• Fish  and  Game  Habitat  Protection  Law 
Fish,  Game  and  Bird  Protection  and  Refuges 

Land  Use  Laws : 

• Public  Land  Law 

Leasing  of  Surface  and  Submerged  Lands 

• Sediment  or  Erosion  Control  Law 
Soil  and  Water  Conservation  District  Law 

• Local  Zoning  Enabling  Law 

Mississippi  Zoning,  Planning  and  Subdivision  Enabling 
Law 

• Port  District  Enabling  Law 
Mississippi  Port  District's  Enabling  Law 

NEW  ORLEANS  DISTRICT 

LOUISIANA 

Environmental  Laws: 

• Wetlands  Protection  Law 
State  and  Local  Coastal  Resources  Management  Act 

Land  Use  Laws : 

• Local  Zoning  Enabling  Law 
Municipal  Zoning  Regulations 

MISSISSIPPI 

Environmental  Laws: 

• Wetlands  Protection  Law 
Coastal  Wetlands  Protection  Law 

• Fish  and  Game  Habitat  Protection  Law 

* Fish,  Game  and  Bird  Protection  and  Refuges 

Land  Use  Laws: 

• Public  Land  Law 

Leasing  of  Surface  and  Submerged  Lands 

• Sediment  or  Erosion  Control  Law 
Soil  and  Water  Conservation  District  Law 

• Local  Zoning  Enabling  Law 

Mississippi  Zoning,  Planning  and  Subdivision  Enabling 
Law 
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• Fish  and  Game  Habitat  Protection  Law 
Fish,  Game  and  Bird  Protection  and  Refuges 

Land  Use  Laws: 

• Public  Land  Law 

Leasing  of  Surface  and  Submerged  Lands 

• Sediment  or  Erosion  Control  Law 

Soil  and  Water  Conservation  District  Law 

• Local  Zoning  Enabling  Law 

Mississippi  Zoning,  Planning  and  Subdivision  Enabling 
Law 

• Port  District  Enabling  Law 
Mississippi  Port  Districts  Enabling  Law 

MEMPHIS  DISTRICT 

MISSISSIPPI 

Environmental  Laws: 

• Wetlands  Protection  Law 
Coastal  Wetlands  Protection  Law 

• Fish  and  Game  Habitat  Protection  Law 
Fish,  Game  and  Bird  Protection  and  Refuges 


Land  Use  Laws : 

• Public  Land  Law  . ■ 

Leasing  of  Surface  and  Submerged  Lands 

• Sediment  or  Erosion  Control  Law 


Soil  and  Water  Conservation  District  Law 
• Local  Zoning  Enabling  Law  l 


Mississippi  Zoning,  Planning  and  Subdivision  Enabling 
Law 

• Port  District  Enabling  Law 

Mississippi  Port  Districts  Enabling  Law 

ST.  LOUIS  DISTRICT 

ILLINOIS 

Environmental  Laws: 
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Wetlands  Protection  Law 

• 

Illinois  Coastal  Zone  Management  Program  i 

Water  Quality  Law 

• 

Regulation  of  Rivers,  Lakes,  and  Streams 

Wild/ Scenic  River  System  Law 

• 

Wild  or  Scenic  Rivers 

Wildlands  Protection  Laws 

• 

Conservation  District  Act 

State  Parks 

Environmental  Impact  Law 

Illinois  Environmental  Protection  Act 

Land  Use  Laws : 

• 

Public  Lands  Law 

• 

Regulation  of  Rivers , Lakes  and  Streams 

Sediment  or  Erosion  Control  Law 

• 

• 

Soil  and  Water  Conservation  Districts  Law 

Floodplain  Protection  Law 

Floodplain  Law 

Local  Zoning  Enabling  Law 

• 

Illinois  Zoning  and  Planning  Enabling  Act 

Port  District  Enabling  Law 

• 

Regional  Port  District  Act 

Other  Laws 

Township  Open  Space  Act 

Illinois  Historic  Preservation  Act 

i 

■l 

CHICAGO 

DISTRICT 

ILLINOIS 

Environmental  Laws: 

• Wetlands  Protection  Law 

• 

Illinois  Coastal  Zone  Management  Program 

Water  Quality  Law 

Regulation  of  Rivers,  Lakes,  and  Streams 

i 
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• Wild/Scenic  River  System  Law 

Wild  or  Scenic  Rivers  Law  , 

• Wildlands  Protection  Laws 

Conservation  District  Act 
State  Parks 

• Environmental  Impact  Law 

Illinois  Environmental  Protection  Act 
Land  Use  Laws: 

• Public  Lands  Law 

Regulation  of  Rivers,  Lakes,  and  Streams 

• Sediment  or  Erosion  Control  Law 

Soil  and  Water  Conservation  Districts  Law 

• Floodplain  Protection  Law 
Floodplain  Law 

• Local  Zoning  Enabling  Law 

Illinois  Zoning  and  Planning  Enabling  Act 

• Port  District  Enabling  Law 
Regional  Port  District  Act 

• Other  Laws 

Township  Open  Space  Act 
Illinois  Historic  Preservation  Act 

CHICAGO  DISTRICT  f' 

ILLINOIS 

Environmental  Laws : -t, 

• Wetlands  Protection  Law  t 

Illinois  Coastal  Zone  Management  Program 

• Water  Quality  Law 

Regulation  of  Rivers,  Lakes,  and  Streams 

• Wild/Scenic  River  System  Law 
Wild  or  Scenic  Rivers  Law 

• Wildlands  Protection  Laws 

Conservation  District  Act 
State  Parks 
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• Environmental  Impact  Law 

Illinois  Environmental  Protection  Act 
Land  Use  Laws : 

• Public  Lands  Law 

Regulation  of  Rivers,  Lakes,  and  Streams 

• Sediment  or  Erosion  Control  Law 

Soil  and  Water  Conservation  Districts  Law 

• Floodplain  Protection  Law 
Floodplain  Law 

• Local  Zoning  Enabling  Law 

Illinois  Zoning  and  Planning  Enabling  Act 

• Port  District  Enabling  Law 
Regional  Port  District  Act 

• Other  Laws 

Township  Open  Space  Act 
Illinois  Historic  Preservation  Act 

WISCONSIN 

Environmental  Laws: 

• Wetlands  Protection  Law 

Wisconsin  Shoreline  Management  Program 

• Wild/Scenic  River  System  Law 
Wild  Rivers  Law 

• Wildlands  Protection  Laws 
Wisconsin's  Conservation  Act 

• Environmental  Impact  Law 

Governmental  Consideration  of  Environmental  Impact 
Land  Use  Laws: 

• Public  Land  Law 
Submerged  Land  Laws 

• Sediment  or  Erosion  Control  Law 

Soil  and  Water  Conservation  Districts  Law 

• Floodplain  Protection  Law 
Wisconsin  Floodplain  Zoning  Law 
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• Local  Zoning  Enabling  Law 
Wisconsin  Local  Zoning  Power 

• Port  District  Enabling  Law 
Development  and  Operation  of  Harbors 

ROCK  ISLAND  DISTRICT 

ILLINOIS 

Environmental  Laws: 

• Wetlands  Protection  Law 

Illinois  Coastal  Zone  Management  Program 

• Water  Quality  Law 

Regulation  of  Rivers,  Lakes,  and  Streams 

• Wild/Scenic  River  System  Law 
Wild  or  Scenic  Rivers  Law 

• Wildlands  Protection  Law 

Conservation  District  Act 
State  Parks 

• Environmental  Impact  Law 

Illinois  Environmental  Protection  Act 
Land  Use  Laws : 

• Public  Lands  Law 

Regulation  of  Rivers,  Lakes,  and  Streams 

• Sediment  or  Erosion  Control  Law 

Soil  and  Water  Conservation  Districts  Law 

• Floodplain  Protection  Law 
Floodplain  Law 

• Local  Zoning  Enabling  Law 

Illinois  Zoning  and  Planning  Enabling  Act 

• Port  District  Enabling  Law 
Regional  Port  District  Act 

• Other  Laws 

Township  Open  Space  Act 
Illinois  Historic  Preservation  Act 
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Environmental  Laws : 

• Wetlands  Protection  Law 

Wisconsin  Shoreline  Management  Program 

• Wild/Scenic  River  System  Law 
Wild  or  Scenic  Rivers  Law 

• Wildlands  Protection  Laws 
Wisconsin's  Conservation  Act 

• Environmental  Impact  Law 

Governmental  Consideration  of  Environmental  Impact 
Land  Use  Laws: 

• Public  Land  Law 
Submerged  Land  Laws 

• Sediment  or  Erosion  Control  Law 

Soil  and  Water  Conservation  District  Law 

• Floodplain  Protection  Law 
Wisconsin  Floodplain  Zoning  Law 

• Local  Zoning  Enabling  Law 
Wisconsin  Local  Zoning  Power 

• Port  District  Enabling  Law 
Development  and  Operation  of  Harbors 

ST.  PAUL  DISTRICT 

WISCONSIN 

Environmental  Laws ; 

• Wetlands  Protection  Law 

Wisconsin  Shoreline  Management  Program 

• Wild/Scenic  River  System  Law 
Wild  or  Scenic  Rivers  Law 

• Wildlands  Protection  Laws 
Wisconsin's  Conservation  Act 

• Environmental  Impact  Law 

Governmental  Consideration  of  Environmental  Impact 
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Land  Use  Laws: 

• Public  Land  Lav 
Submerged  Land  Laws 

• Sediment  or  Erosion  Law 

Soil  and  Water  Conservation  District  Law 

• Floodplain  Protection  Law 
Wisconsin  Floodplain  Zoning  Law 

• Local  Zoning  Enabling  Law 
Wisconsin  Local  Zoning  Power 

• Port  District  Enabling  Law 

Development  and  Operation  of  Harbors  ' 

MICHIGAN 

Environmental  Laws : 

• Wetlands  Protection  Law 

Inland  Lakes  and  Streams  Act 
Shore lands  Protection  and  Management  Act 

• Wild/Scenic  River  System  Law 
Natural  River  Act 

• Wildlands  Protection  Law 
Wilderness  and  Natural  Areas  Act 

• Fish  and  Game  Habitat  Protection  Law 
Endangered  Species  Act 

Land  Use  Laws : 

• Public  Lands  Law 
Great  Lakes  Submerged  Lands  Act 

• Sediment  or  Erosion  Control  Law 

Soil  Erosion  & Sedimentation  Control  Act 

• Agricultural  Zoning  Law 

Farmland  and  Open  Space  Preservation  Act 

• Local  Zoning  Enabling  Law 

Michigan’s  Planning,  Housing  & Zoning  Enabling  Law 

• Port  District  Enabling  Law 
Michigan  Port  District  Enabling  Law 
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TULSA  DISTRICT 


TEXAS 

Environmental  Laws : 

• Wetlands  Protection  Law 

Coastal  Public  Lands  Management  Act 
Texas  Coastal  Waterway  Act 

Land  Use  Laws: 

• Public  Land  Laws 

Excavation  from  Gulf  Coast  and  Public  Beaches 
Lease  or  Sale  of  State-Owned  Lands 

• Sediment  or  Erosion  Control  Law 
State  Soil  Conservation  Law 

• Floodplain  Protection  Law 
Flood  Insurance  Loa 

• Local  Zoning  Enabling  Law 
Texas  Local  Zoning  Enabling  Law 

• Port  District  Enabling  Law 
Port  Facilities  Enabling  Law 

DALLAS  DISTRICT 

TEXAS 

Environmental  Laws-. 

• Wetlands  Protection  Law 

Coastal  Public  Lands  Management  Act 
Texas  Coastal  Waterway  Act 

Land  Use  Laws: 

• Public  Land  Laws 

Excavation  from  Gulf  Coast  and  Public  Beaches 
Lease  or  Sale  of  State-Owned  Lands 

• Sediment  or  Erosion  Control  Law 
State  Soil  Conservation  Law 

• Floodplain  Protection  Law 
Flood  Insurance  Law 
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Local  Zoning  Enabling  Law 


Texas  Local  Zoning  Enabling  Law 

• Port  District  Enabling  Law 
Port  Facilities  Enabling  Law 

LOUISIANA 

Environmental  Laws : 

• Wetlands  Protection  Law 


State  and  Local  Coastal  Resources  Management  Act 
Land  Use  Laws: 

• Local  Zoning  Enabling  Law 


Municipal  Zoning  Regulations 
GALVESTON  DISTRICT 


TEXAS 

Environmental  Laws : 


• Wetlands  Protection  Law 

Coastal  Public  Lands  Management  Act 
Texas  Coastal  Waterway  Act 

Land  Use  Laws : 

• Sediment  or  Erosion  Control  Law 
State  Soil  Conservation  Law 

• Floodplain  Protection  Law 
Flood  Insurance  Law 

• Local  Zoning  Enabling  Law 
Texas  Local  Zoning  Enabling  Law 

• Port  District  Enabling  Law 
Port  Facilities  Enabling  Law 

LOUISIANA 

Environmental  Laws : 


• Wetlands  Protection  Law 


State  and  Local  Coastal  Resources  Management  Act 
Land  Use  Laws: 

• Local  Zoning  Enabling  Law 


Municipal  Zoning  Regulations 
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ALBUQUERQUE  DISTRICT 
TEXAS 
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Environmental  Laws: 

• Wetlands  Protection  Law 

Coastal  Public  Lands  Management  Act 
Texas  Coastal  Waterway  Act 

Land  Use  Laws: 

• Public  Land  Law 

Excavation  from  Gulf  Coast  and  Public  Beaches 
Lease  or  Sale  of  State-Owned  Lands 

• Sediment  or  Erosion  Control  Law 
State  Soil  Conservation  Law 

• Floodplain  Protection  Law 
Flood  Insurance  Law 

• Local  Zoning  Enabling  Law 
Texas  Local  Zoning  Enabling 

• Port  District  Enabling  Law 
Port  Facilities  Enabling  Law 

LOS  ANGELES  DISTRICT 

CALIFORNIA 

Environmental  Laws : 

• Wetlands  Protection  Law 

Keene-Nej edly  California  Wetlands  Preservation  Act 
California  Coastal  Act 

McAteer-Petris  Act  - San  Francisco  Bay  Conservation 
and  Development  Commission 

• Wild/Scenic  River  System  Law 
Wild  and  Scenic  Rivers  Act 

• Wildlands  Protection  Law 
California  Wilderness  Act 

• Fish  and  Game  Habitat  Protection  Law 
Wildlife  Conservation  Law 

Fish  and  Wildlife  Protection  and  Conservation 
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• Environmental  Impact  Lav 
California  Environmental  Quality  Act 

Land  Use  Laws : 

• State  Land  Use  and  Land  Use  Planning  Law 
State  Land  Use  Planning  Laws 

• Public  Land  Law 

Public  Lands  - Submerged  Land 

• Floodplain  Protection  Law 
Cobev-Alquist  Floodplain  Management  Act 

• Agricultural  Zoning  Law 

California  Land  Conservation  Act  (Williamson  Act) 

• Local  Zoning  Enabling  Law 

Zoning  Enabling  Laws 
Airport  Land  Use  Commission 

• Port  District  Enabling  Law 

California  River  Port  Districts  Enabling  Law 
California  Port  District  Enabling  Laws 

• Other  Laws 

Open- Space  Lands  Act 

SACRAMENTO  DISTRICT 
CALIFORNIA 

Environmental  Laws : * 

• Wetlands  Protection  Law 

' — 1 ■■  ■ — 

Keene-Nejedly  California  Wetlands  Preservation  Act 
California  Coastal  Act 

McAteer-Petris  Act  - San  Francisco  Bay  Conservation 
and  Development  Commission 

• Wild/Scenic  River  System  Law 
Wild  and  Scenic  Rivers  Act 

• Wildlands  Protection  Law 
California  Wilderness  Act 

• Fish  and  Game  Habitat  Protection  Law 
Wildlife  Conservation  Law 

Fish  and  Wildlife  Protection  and  Conservation 

| I 
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• Environmental  Impact  Law 
California  Environmental  Quality  Act 

Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
State  Land  Use  Planning  Laws 

• Public  Land  Law 

Public  Lands  - Submerged  Land 

• Floodplain  Protection  Law 
Cobey-Alquist  Floodplain  Management  Act 

• Agricultural  Zoning  Law 

California  Land  Conservation  Act  (Williamson  Act) 

• Local  Zoning  Enabling  Law 

Zoning  Enabling  Laws 
Airport  Land  Use  Commission 

• Port  District  Enabling  Law 

California  River  Port  Districts  Enabling  Law 
California  Port  District  Enabling  Laws 

• Other  Laws 

Open- Space  Lands  Act 

OREGON 

Environmental  Laws : 

• Wetlands  Protection  Law 
Coastal  Zones 

Ocean  Shores:  State  Recreation  Areas 

• Wild/Scenic  River  System  Law 
Scenic  Waterways 

• Wildlands  Protection  Law 
Natural  Areas  Preserves 

Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Oregon  Land  Use  Act 

• Public  Land  Law 

Removal  of  Material:  Filling 

Laws  on  removing  material  from  submerged  land 
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► Sediment  or  Erosion  Control  Law 
Soil  and  Water  Conservation 

i 

• Agricultural  Zoning  Law 
Agricultural  Land  Use 

• Local  Zoning  Enabling  Law 

Local  Planning  and  Zoning  Enabling  Laws 

• Port  District  Enabling  Law 
Port  Enabling  Law 

• Other  Laws 
Open-Space  Lands 

SAN  FRANCISCO  DISTRICT 

CALIFORNIA 

Environmental  Laws : 

• Wetlands  Protection  Law 

Keene-Nej edly  California  Wetlands  Preservation  Act 
California  Coastal  Act 

McAteer-Petris  Act  - San  Francisco  Bay  Conservation 
and  Development  Commission 

• Wild/ Scenic  River  System  Law 
Wild  and  Scenic  Rivers  Act 

• Wildlands  Protection  Law 
California  Wilderness  Act 

• Fish  and  Game  Habitat  Protection  Law 
Wildlife  Conservation  Law 

Fish  and  Wildlife  Protection  and  Conservation 

• Environmental  Impact  Law 
California  Environmental  Quality  Act 

Land  Use  Laws : 

• State  Land  Use  and  Land  Use  Planning  Law 
State  Land  Use  Planning  Laws 

• Public  Land  Law 

Public  Lands  - Submerged  Land 
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• Floodplain  Protection  Law 
Cobey-Alquist  Floodplain  Management  Act 

• Agricultural  Zoning  Law 

California  Land  Conservation  Act  (Williamson  Act) 

• Local  Zoning  Enabling  Law 

Zoning  Enabling  Laws 
Airport  Land  Use  Commission 

• Port  District  Enabling  Law 

California  River  Port  Districts  Enabling  Law 
California  Port  District  Enabling  Laws 

• Other  Laws 
Open-Space  Lands  Act 

OREGON 

Environmental  Laws: 

• Wetlands  Protection  Law 
Coastal  Zones 

Ocean  Shores:  State  Recreation  Areas 

• Wild/Scenic  River  System  Law 
Scenic  Waterways 

• Wildlands  Protection  Law 
Natural  Areas  Preserves 

Land  Use  Laws:  , 

• State  Land  Use  and  Land  Use  Planning  Law 
Oregon  Land  Use  Act 

• Public  Land  Law 

Removal  of  Material:  Filling 

Laws  on  removing  material  from  submerged  land 

• Sediment  or  Erosion  Control  Law 
Soil  and  Water  Conservation 

• Agricultural  Zoning  Law 
Agricultural  Land  Use 

• Local  Zoning  Enabling  Law 

Local  Planning  and  Zoning  Enabling  Laws 
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• Port  District  Enabling  Law 
Port  Enabling  Law 

• Other  Laws 
Open-Space  Lands 

WALLA  WALLA  DISTRICT 

OREGON 

Environmental  Laws: 

• Wetlands  Protection  Law 
Coastal  Zones 

Ocean  Shores:  State  Recreation  Areas 

• Wild/ Scenic  River  System  Law 
Scenic  Waterways 

• Wild  Lands  Protection  Law 
Natural  Areas  Preserves 

Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Oregon  Land  Use  Act 

• Public  Land  Law 

Removal  of  Material:  Filling 

Laws  on  removing  material  from  submerged  land 

• Sediment  or  Erosion  Control  Law 
Soil  and  Water  Conservation 

• Agricultural  Zoning  Law 
Agricultural  Land  Use 

• Local  Zoning  Enabling  Law 

Local  Planning  and  Zoning  Enabling  Laws 

• Port  District  Enabling  Law 
Port  Enabling  Law 

• Other  Laws 
Open- Space  Lands 

WASHINGTON 

Environmental  Laws: 
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Wetlands  Protection  Law 


Shoreline  Management  Act 

Tidelands,  Shorelands  and  Harbor  Areas 

• Wildlands  Protection  Law 
Natural  Area  Preserves 

• Fish  and  Game  Habitat  Protection  Law 
Fish  Conservation  Law 

• Environmental  Impact  Law 
State  Environmental  Policy  Act 

Land  Use  Laws : 

• Public  Land  Law 

Material  removed  for  channel  or  harbor  improvement 
laws 

Harbors  and  Tidewaters 

• Floodplain  Protection  Law 
Flood  Control  Laws 

• Local  Zoning  Enabling  Law 

Washington  Planning  and  Zoning  Enabling  Act 

• Port  District  Enabling  Law 
Port  District  Enabling  Law 

PORTLAND  DISTRICT 

OREGON 

Environmental  Laws: 

• Wetlands  Protection  Law 
Coastal  Zones 

Ocean  Shores:  State  Recreation  Areas 

• Wild/ Scenic  River  System  Law 
Scenic  Waterways 

• Wildlands  Protection  Law 
Natural  Areas  Preserves 

Land  Use  Laws: 

• State  Land  Use  and  Land  Use  Planning  Law 
Oregon  Land  Use  Act 


Public  Land  Law 


Removal  of  Material:  Filling 
Laws  on  removing  material  from  submerged  land 

• Sediment  or  Erosion  Control  Law 
Soil  and  Water  Conservation 

• Agricultural  Zoning  Law 
Agricultural  Land  Use 

• Local  Zoning  Enabling  Law 
Local  Planning  and  Zoning  Enabling  Laws 

• Port  District  Enabling  Law 
Port  Enabling  Law 

• Other  Laws 
Open- Space  Lands 

WASHINGTON 

Environmental  Laws: 

• Wetlands  Protection  Law 

Shoreline  Management  Act 
Tidelands,  Shorelands  and  Harbor  Areas 

• Wildlands  Protection  Law 
Natural  Areas  Preserves 

• Fish  and  Game  Habitat  Protection  Law 
Fish  Conservation  Law 

• Environmental  Impact  Law 
State  Environmental  Policy  Act 

Land  Use  Laws : 

• Public  Land  Law 

Material  removed  for  channel  or  harbor  improvement 
laws 

Harbors  and  Tidewaters 

• Floodplain  Protection  Law 
Flood  Control  Laws 

• Local  Zoning  Enabling  Laws 

Washington  Planning  and  Zoning  Enabling  Act 
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• Port  District  Enabling  Law 
Port  District  Enabling  Law 


SEATTLE  DISTRICT 

Environmental  Laws: 

• Wetlands  Protection  Law 

Shoreline  Management  Act 

Tidelands,  Shorelands  and  Harbor  Areas 

• Wildlands  Protection  Lavr 
Natural  Area  Preserves 

• Fish  and  Game  Habitat  Protection  Law 
Fish  Conservation  Law 

• Environmental  Impact  Law 
State  Environmental  Policy  Act 

Land  Use  Laws: 

• Public  Land  Law 

Material  removed  for  channel  or  harbor  improvement 
laws 

Harbors  and  Tidewaters 

• Floodplain  Protection  Law 
Flood  Control  Laws 

• Local  Zoning  Enabling  Law 

Washington  Planning  and  Zoning  Enabling  Act 

• Port  District  Enabling  Law 
Port  District  Enabling  Law 
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In  accordance  with  letter  from  DAEN-RDC,  DAEN-ASI  dated 
22  July  1977,  Subject:  Facsimile  Catalog  Cards  for 
Laboratory  Technical  Publications,  a facsimile  catalog 
card  in  Library  of  Congress  MARC  format  is  reproduced 
below. 


1 


Cole,  James 

Evaluation  of  laws  and  regulations  impacting  the  land  use 
of  dredged  material  containment  areas  / by  James  Cole,  Michael 
Brainard,  Science  Applications,  Inc.,  Environmental  Sciences 
Division,  La  Jolla,  Calif.  Vicksburg,  Miss.  : U.  S.  Waterways 
Experiment  Station  ; Springfield,  Va.  : available  from  National 
Technical  Information  Service,  1978. 

ii,  163,  [129]  p.  : 27  cm.  (Technical  report  - U.  S.  Army 
Engineer  Waterways  Experiment  Station  ; D-78-5S) 

Prepared  for  Office,  Chief  of  Engineers,  U.  S.  Army,  Wash- 
ington, D.  C.,  under  Contract  No.  DACW39-77-C-0026  (DMRP  Work 
Unit  No.  5D04) 

Bibliography:  p.148-163. 

1.  Containment  areas.  2.  Dredged  material  disposal.  3.  Evalua- 
tion. 4.  Land  use.  5.  Laws.  6.  Regulations.  7.  Waste  dis- 
posal sites.  I.  Brainard,  Michael,  joint  author.  II.  Science 
Applications,  Inc.  III.  United  States.  Army.  Corps  of  Engineers. 
IV.  Series:  United  States.  Waterways  Experiment  Station,  Vicks- 
burg, Miss.  Technical  report  ; D-78-S5. 
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